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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
[ Filed December 2, 1957] 


PIEDMONT ELECTRONICS and 
FIXTURE CORPORATION, 


) 
) 

Appellant Case No. 14,111 
v. ) 
FEDERAL COMMUNICATIONS 
COMMISSION, ) 
Appellee ) 


PREHEARING STIPULATION 


I. Counsel for Appellant, Appellee and Intervenor hereby stipu- 
late that the issues presented by the above-entitled case are as follows ~ 
it being agreed that the parties do not concede the correctness of any 
factual or legal premises which may be implicit in the formulation of 
the questions: ; 

Whether, after a comparative hearing between three applicants 
for a new television station to be located in Charlotte, North Carolina, 
in determining that WSOC Broadcasting Company (formerly Radio ‘Sta- 
tion WSOC, Incorporated) should be preferred over Appellant: | 

1. The Commission failed in its decisionto ;-" 

make findings based upon substantial evidence in the ~ 

whole record, and failed to give proper weight to 

evidence demonstrating Appellants superiority by 

virtue of -- 

(a) Integration of ownership with management; 

(b) Participation by stockholders in civic affairs 

2. The Commission's decision failed to give proper 
weight to the findings and conclusions of the Hearing Ex- 

aminer whose Initial Decision was reversed, failed to 

apply the same standards and criteria in evaluating each 

of the applicants and their proposals, failed to state con- 


clusions which flowed rationally from the evi 
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findings of fact, and was so illogical and self-contradictory 

as to be arbitrary, capricious and unlawful. 

Il. Appellee and Intervenor reserve the right to argue that one 
or more of the issues stated above are not properly before the Court. 

Iii. Counsel for all the parties further stipulate: 

4, Appellant will serve and file its brief on or before 
February 4, 1958; Appellee and Intervenor will serve and file 
their briefs on or before March 17, 1958; and Appellant will 
serve and file its reply brief, if any, on or before April 1, 
1958. 

2. The printed Joint Appendix will be filed on or be- 
fore April 8,1958. References to the record appearing in 
the various briefs of the parties shall be to the page num- 
bers in the original record certified to this Court. In the 
printing of the Joint Appendix there will be set forth, in 
addition to the consecutive numbering of the pages of the 

> Joint Appendix, the original record page numbers in bold 
4 type and indented in a manner which will render it con- 
4 venient for the Court to locate the pages referred to in the 
? briefs. 
Respectfully submitted, 


Richard A. Solomon 
Assistant General Counsel _ : 
Federal Communications Commission 


Paul Dobin Pa 
Counsel for Piedmont Electronics 
and Fixture Corporation F 


Philip J. Hennessey, Jr. 
Counsel for WSOC. Broadcasting 
Company 
December 2, 1957 
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" [ Filed December 3, 1957] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


i> 
ds Te, Se ’ 
’ OCTOBER Term, 1957 : 
* Piedmont Electronies and Fixture ) 
Corporation, ) £ 
7 Appellant, | 
< v. ) Case No. 14, 111 
Federal Communications Commission, | 
Appellee, ) 
WSOC Broadcasting Company, 
Intervenor. ) 


Before: Bazelon, Circuit Judge, in Chambers. 

) ORDER 

Upon consideration of the prehearing stipulation submitted in the 
above case, it is ; 

ORDERED that the aforesaid stipulation be approved and that the 
Clerk be, and he is hereby, directed to file said stipulation forthwith. 

It is FURTHER ORDERED that the prehearing stipulation shall be 
printed in the joint appendix and shall control further proceedings in 
this case unless modified by further order of this Court. al 


Dated: December 3, 1957. 


[797] | 
| Ptedmont Exhibit Number 3 
HERSCHEL HILL EVERETT 


4 ree meme : : 
[798] 
* * * * 
ACTIVITY IN PROPOSED TELEVISION STATION 


Active full-time President — 
gt OE OR 








[ 803] ; 


[ 803] 





Piedmont Exhibit Number 5 
HENDERSON BELK 4 
PLACE AND DATE OF BIRTH v 
Charlotte, North Carolina 
August 1, 1923 
EDUCATION 
Charlotte Public Schools 
Graduate, McCallie School, Chattanooga, Tennessee, 1941 
Davidson College, 1941-1942 Term 


Graduate, Duke University, 1948 | : 
Member Kappa Alpha Fraternity 


“MQLITARY SERVICE = 


3 Entered United States Navy in 1942 and spent three and a half years” 
j in the service, part of the time in overseas duty in Pacific ‘ 





. me 


— OF RESIDENCE IN CHARLOTTE 
f Entire life | “ 


PRIMARY BUSINESS INTERESTS 

4 fficer and Director of Belk Department Stores' Enterprises 
rector of the Executive Personnel for the Belk Stores and in 
charge of special financial reports 

PRESENT AND PAST CIVIC AND COMMUNITY ACTIVITIES 
Seutmaster of Myers Park Baptist Church Boy Scout Troop 
Scoutmaster of Boy Scout Troop in Charleston, S. C. ‘ 
Scoutmastergot E Boy Scout Troop, Trinity Presbyterian Church 
Neighborhood Comim{Ssionéx, Boy Scouts of America f 


Deacon, Trinity Presbyterian Church, Member-ef-Men's Club wc 
Board of Directors; Chairman of the Program Committee, ' 
member of the Church's Building Committee; Chairman 
of the Budget Committee 


Director and Trustee of the United Services Organization of 
| Charlotte, which embraces the following welfare, charity, 
— religious, and social service groups: 


* + — 
——— 8 * 
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American Red Cross 

American Cancer Society 
American Heart Association 
Charlotte Day Nursery 
Charlotte Rescue Mission 
Family and Children's Services 


[ 804] 
Florence Crittenton Home 
Girl Scouts of America 
Mecklenburg Association for the Blind 
Mecklenburg Association for the Handicapped 
Mental Hygiene Clinic 
National Conference of Christians and Jews 
North Carolina Children's Home Society 
Salvation Army 
Social Planning Council 
Travelers' Aid Society 
Young Men's Christian Association 
Young Women's Christian Association 
United Services Organization 
Member, American Management Association 
Member, Royal Knights of the Carrousel 
Patron, Charlotte Community Concert Association 
Patron, Charlotte Symphony Orchestra AEG iation 
— Member, Independence Post, No. 262. #-- 


* 


ACTIVITY IN PROPOSED. TELEVISION STATION 
Will ‘oversee at and supervise the construction of the studio building 
and the transmitter building. After the station begins 
operation will devote at least twenty hours weekly to work- 


ing with President Everett on problems related to — 
management, and financing. Will — advisor on 
programs related to Boy Scouts and other 3 youth activities ¢ a ely af s 





6 
[ 814] 
Piedmont Exhibit Number 8 
CARL G. MCCRAW 


x * 


[ 815] 
ACTIVITY IN PROPOSED TELEVISION STATION 
Member of the Board of Directors and Treasurer of Piedmont 
Electronics and Fixture Corporation. 
Advisor on programs relating to industry, business, and finance. 

' -%> Will be available at all times for consultation with President 
Everett'on matters relative to the financial operations of 
the corporation. Will devote at least seven hours a week 
to these duties and in consultation with the vice president 
in charge of public service. 


[ 817] 
Piedmont Exhibit Number 9 


DAVID M. MCCONNELL 
* * 


2 [819] 
és * * * 
ACTIVITY IN PROPOSED TELEVISION STATION : 
‘Secretary and local counsel of corporation; advisor on various ; 
% programs « 
Will —— at all times for consultation with president and 
other’ Officials, emmlegal matters and with the vice president 
in charge of public ‘Sarvice on, various programs concerned 
with community, state, and national “affairs, 2 and in pursuing 
these duties will devote not less than 10 hours weekly to the 
station. : 4 





@ 


Se 
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[ 821] 
Piedmont Exhibit Number 10 
GEORGE D. HEATON 
PLACE AND DATE OF BIRTH 
Parkersburg, West Virginia 
November 8, 1908 
EDUCATION 
Denison University, Granville, Ohio; B. A. Degree 


‘Southern Baptist Theological Seminary, Louisville, Ky. 
Master of Theology Degree 


Graduate study at the College of the Bible, Lexington, Ky. F 
Georgetown College, Honorary Degree of Doctor of Divinity ge 


LENGTH OF RESIDENCE IN CHARLOTTE ra 
3 Since 1943 f 
‘PROFESSION ‘ 
Minister F 
Pastorates: f 
1929-1931 Southside Baptist Mission, : 
Louisville, Ky. f 
& 
1931-1934 Felix Memorial Baptist Church, _. 
Lexington, Ky. 
. 1934-1937 First Baptist Church, Paducah ® “iy. 
t 1943 Myers Park Baptist Church, 
» Charlotte, N. C. | 
Religious Activities: f 
. State Board of North Carolina Baptists € 
Social Service Commission of the South Baptist 
= Convention Foe 4 


Member.of the Cofimission on Evangelism of the 
·National Council of Churches of Christ in America 


Member of the National Preaching Missions since 1937 


Member of the University Christian Missions, visiting 
the major college campuses of America 


Member of the Missions to Military Camps, ang 
Missions to Military —— = ; 


piv eg <#, 
* if 44, * 
Ww ‘ bi wr. ws a a 


— 





Member of the Mission to Sunday School Teachers 


Attended the World Council of Churches in Amsterdam 
in 1948 


Leader of summer youth conferences 


He and his church are regarded as pioneers in the field 
of religious education, and Dr. Heaton has delivered 
addresses on this subject before meetings of the 
International Council on Christian Education and 
‘various theological seminaries and church 
conferences 


Trustee of Crozer Theological Seminary of Chester, Pa. 


[ 822] 
Local Church 


His local church is a ten-year-old project in the 
‘Myers Park Community in Charlotte. Member- t 
‘ship of the church was 247 when Dr. Heaton be- 
came its minister, and the church now has 1480 / 
members. It has undertaken many significant | 
experiments in the field of religious education and 
‘music. There are 18 members on the staff. 
‘Three being in the full-time work in the field of 
‘music and two in the field of religious education. 
One of the significant things about the church is 
‘that every member is acontributing member. 
During Dr. Heaton's ministry of ten years in this 
‘church a beautiful colonial sanctuary has been *¢ 
erected at a cost of $900, 000 and is completely < 
paid for; an education unit (one of three) has been 
‘completed at a cost of $450,000 with a debt on we 
' educational building of $250, 000. 


f 


Other Activities ‘ 
— 


* — * — ars a speaker at the Southern - 
eon Human Relations in Industry 


Member of the North Carolina Board-of Arbitration 


Addresses before supervisory groups of Du Pont 
Company, Aluminum Company of America, 
Standard Oil Company of New Jersey, Ethyl, 
Burlington Mills, Cone Mills, Bibb Mfg. Company, 
| West Point Mfg. Company, The Magnovox Corpo- 
_ ration, United States Rubber Company, Spartan 
Mills, and many other textile companies. 


. ¢ * . wt — 
—— eae * * 
— — * re 
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9 [ 823] 


Addresses before personnel groups, such as: 
Tennessee Conference, North Carolina Conference, 
Chattanooga Conference, Philadelphia Conference, 
Indiana Safety Conference, and Texas Personnel 
Association 


Addresses before foreman's clubs in Erie, Pennsylvania, 
Pittsburg, Pennsylvania; Winston-Salem, N. C.; 
Charleston, S. C.; Lynchburg, Va.; Springfield, 
Mass. ; Jersey City, N. J.; Baton Rouge, La.; Bristol, 
Va.; and many others 


Addresses before management groups, such as: 
American Cotton Manufacturers Association; Southern 
Furniture Association; American Managenient Associa- 
tion (1946); Georgia Cotton Manufacturers Association; 
Associated Industries of Alabama; Southern Hosiery 
Manufacturers Association; North Carolina Bankers 


Association; National Tank Truck Carriers Associa" _ 


tion; Georgia Automobile Dealers Association; North 
Carolina Textile Association; North Carolina Laur 
and Cleaners Association; American Laundry Institute. 


Addresses before university groups, such as: 
Management Labor Conference at Oklahoma A and M; 
University of Missouri; Marshall College; University 
of Tennessee; Duke University; and Davidson College. 


Dr. Heaton was chosen in 1953 to be the Consultant in 
Industrial Relations for Wake Forest College, vith the 
objective of establishing at Wake Forest College a 


school of human ere 
(Se: a 
[ 823] 
9 relations in industry. 


f 


PRESENT AND PAST CIVIC AND COMMUNITY ACTIVITIES” 


* Member of Rotary Clubs and Kiwanis Clubs in the cities in which 
he has lived 


Director of the Community Chest“in ‘Paducah, * nicking, and 
Charlotte atm, 


President « of the ‘Council of Social Agencies of Lynchburg, Virginia, 
Charlotte, N. C. 
Member of the Welfare Board of Mecklenburg County 


Cited by the city of Paducah, Kentucky, in 1937 as its outstanding 
citizen « 


— — 


[ 823] 
10 
Television: 
Dr. Heaton appears on WFMY, channel 2, Greensboro, on 
Saturday at 7:30 P.M. and on WBTV. channel 3, Charlotte, 


on Monday at 7:15 P. M. His programs run from October 
through May 


ACTIVITY IN PROPOSED TELEVISION STATION 


Stockholder and member of the board of directors of Piedmont 
Electronics and Fixture Corporation. 


Advisor on all programs of a religious character, including open- 
ing prayer, loeal cherus, Sunday school, church service 
(remote), services for tomorrow, sermonette, and closing 
prayer | 


Will be advisor on programs relating to management-labor issues 
and problems 


Will be available for consultation with president and with vice 
president in charge of public service. In carrying out these 
duties will spend not less than three hours weekly. * 


§ 


[ 832] Piedmont Exhibit Number 14 


IRWIN BELK 
* 


[ 833] 
a * 
IN PROPOSED TELEVISION STATION 


‘Advisor on the program "Around the Town" (remote) and coverage 
7 of conventions and other large assemblages . : 


will devote at least four hours a week < 
° i 


| Piedmont Exhibit Number 16 
JOHN MONTGOMERY BELK 


[838] 








11 : [ 843] 


ACTIVITY IN PROPOSED TELEVISION STATION 


Will spend at least four hours a week as advisor on programs 
relating to sports and particularly — activities involv- 
ing the youth of the community 


[ 843] 
Piedmont Exhibit #18 
MONROE TAYLOR GILMOUR 
PLACE AND DATE OF BIRTH 


Richmond, Virginia 
October 1, 1908 


EDUCATION 


Graduate New Hanover High School , Wilmington, N. C. aul 
Salutatorian, 1925 


Graduate, Davidson College, 1929, president of senior class 
Member, Phi Beta Kappa, Omicron Delta Kappa, Alpha 
Omega Alpha Fraternities 


Princeton University, 1930, degree of Master of Arts in English 
literature 


Graduate work at the University of North Carolina and the - 
University of Virginia ¢ 


Harvard University, degree of Doctor of Medicine, 1936, 
Member Boylston Medical Society 


Graduate work at Saranac Lake, N. Y. 
Resident, North Carolina Sanatorium, McCain, N. C., 1936 


Intern, Pennsylvania Hospital for Mental and Nervous Diseases, 
1937-1939 


Resident, Pennsylvania Hospital for Mental and Nervous 
Diseases, 1939-1940 v 


Assistant Medical Resident, Lakeside Hospital, Cleveland, Ohio, 
1940 


LENGTH OF RESIDENCE IN CHARLOTTE 
Since beginning of practice in 1941 
Established Gilmour -Hodges Clinic, 1948 

PROFESSION 
Member of the Mecklenburg Medical Society 
Diplomat of the American Board of Internal Medicine ? =f 

" — American College of Physic ians | 


pA 7 
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Fellow, American Medical Association 
Member, American Geriatrics Society 
Member, American Heart Association 


Member, American Diabetic Society 
Member, American Cancer Society 


[ 844] 
Member, Trudeau Society 
Member, Medical Society of the State of North Carolina 


Chairman, committee to cooperate with the University of North 
Carolina Medical School in the selection of a faculty 


Mecklenburg County Medical Society: President, 1951-1952 and 
Secretary, 1942-1946 


Stpif, Presbyterian Hospital, Charlotte 
Chief of Department of Medicine, Presbyterian Hospital, 


Member of staff, Charlotte Memorial Hospital, and member of 
Medical Advisory Council, 1952 


Member of consulting staff of Good Samaritan Hospital 
+ er aed papers (with others) include 


"The Control of Water and Electrolyte Balance in 
Surgical Patients" (Annals of Surgery, 1939) 


*A Review of the Treatment of Bacterial Endocarditis" 
(North Carolina Medical Journal, 1948) 


"The Effects of Tobacco Smoking on Gastric Acidity" 
(North Carolina Medical Journal, 1950) 


"Myocardial Contusions" (Annals of Internal Medicine, 
(1951) 


vcContinuine Hazard of Bromide Intoxication" (American 
“Journal of of Medicine, 1951) # 


"Congestive Heart Failure" Gorth Carolina Medical 
Journal, 1951) | 
PRESENT AND PAST CIVIC AND COMMUNITY ACTIVITIES 


Member of the Board of Directors of the Mecklenburg County 
Chapter of the American Red Cross 





13 


Member of the Board of Directors of the Charlotte Mental 
_ Hygiene Society 


Chairman, Medical Social Service Department of Charlotte 
Memorial Hospital 


Board of Directors, Mecklenburg Tuberculosis Association 
Board of Directors, Heart Association 

Board of Directors, Charlotte Chamber of Commerce 

Board of Directors, Community Chest 

Member of Citizens Committee to study United Fund Campaign 
Chairman of Advisory Board of Charlotte Health Department 
Member, Charlotte Country Club 


[ 845] 
Member, Charlotte City Club 
Member, Board of Directors of the Alexander Home a 
Member, Myers Park Presbyterian Church, Deacon, Elder : 


Vice Moderator of the Session of Myers Park Presbyterian‘Church, 
1952-1953 


Moderator of Mecklenburg Presbytery, 1949, 


Commissioner from Mecklenburg Presbytery to the Presbyterian 
General Assembly, 1949 


— 


‘ACTIVITY IN PROPOSED TELEVISION STATION ae, 


Advisor on program "The Doctor Prescribes" and all other 
programs or activities related to medicine or medical 
care and the station's contributions to appeals in behalf 
of charity and service associations devoted to improving 
health conditions — 


.,Advisor to station on problems related to health of its employees 
4 and health and life insuraiée-programs for them 


Will be available at all times for consultation upon call of the 
president, and on a regular basis at least two hours weekly. 


[ 847] 
Piedmont Exhibit Number 19 


CLAUDE L. ALBEA 
* 





[ 948] 
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[ 848] 


* 


ACTIVITY IN PROPOSED TELEVISION STATION * 


Advisor on programs relating to labor, municipal government, 
politics, and forum programs 


In coordination with the president will spend at least five hours = 
a a week in carrying out these duties, and if necessary 

1% will devote more time to insure their being handled 
adequately 


* 


—_ [850] | 


Piedmont Exhibit Number 20 | 
CHARLES A. HUNTER 


* 


DPLACE AND DATE OF BIRTH 


* Mecklenburg County (near Charlotte), North Carolina é 
May 17, 1918 


ow F 


3 
2 
EDUCATION 


*, Mecklenburg County Public Schools 
‘ Graduate, Central High School of Charlotte 


, ahaa North Carolina State College of the University of North 


4 Carolina, 1940, with the degree of Bachelor of Science in 
* Animal Husbandry ⸗ 


er of Freshman Danforth Fellowship; winner of Senior — 
Danforth Fellowship; captain of college cross country | 
team; captain of college wrestling team; Southern . 
Conference Champion in 1940; president of senior class}. 
4% president of agriculture fair; member of the Golden. 
+ Chain; winner of Elder E. P. Gold Medal as outstanding 
+ — of the senior class; permanent class president 


LENGTH OF RESIDENCE x he 





' tis 


Entire life a 


PROFESSION | | ; = 
Dairy farmer 


Stockholder, Board of Directors, Secretary, Dairy Manager of i 
Harvey B. Hunter Dairies, Inc., Charlotte, N. C. 


F Secretary of North Carolina Milk Commission, Area III 
are” _ ¥ 2 ta * > EY OF eae. ae 





* [ 853] 
PRESENT AND PAST CIVIC AND COMMUNITY ACTIVITIES 
President, Charlotte Dairymen's Association 
President, Sunday School Superintendents of Mecklenburg Presbytery 
Elder, South Park Presbyterian Church 
» Director, Charlotte Rotary Club 
Director, North Carolina Dairy Foundation 
Former scoutmaster, Eagle Scout 





aN Graduate Leadership training course of the American Youth 
* 3 Foundation 4 
4 Active in aiding boys and girls to attend college ya 
; Director, Charlotte Children's Nature Museum : 
: i f 
4 [ 451] — 
3 ACTIVITY IN PROPOSED TELEVISION STATION # 
J Advisor on programs related to agriculture and youth activities; 
, will carefully observe all activities concerned with _ . 
agricultural affairs of the station and will devote at least 
nine hours a week in helping those in charge of such-programs 
— ; in supplying the best possible service to agricultural: 
2, | interests in the area served by the station. £ 
' For additional information on Charles A. Hunter see Exhibit Number 26;- 
* Page Number 1 a 
> . [ 853] | 
? Piedmont Exhibit Number 21 
F— : BRADFORD HUNTER | 
* * * Hg 


am. ah 
ACTIVITY IN PROPOSED TELEVISION STATION 


Advisor on programs relating to agricultural subjects and 
interests; will observe'carefully the operation of these 
programs and to do so will devote not less than four hours 
weekly to the work 
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[ 865] 
JOB DESCRIPTIONS 


Piedmont Exhibit Number 25 


1. BOARD OF DIRECTORS 
The Board of Directors will establish the over-all 
policies of the Station. These policies are to be 
carried out by the President of the Company and 
through him, the General Manager. 

PRESIDENT 

The President will exercise the duties specified in 
the by-laws of the corporation and will be responsible 
for effectuating the policies of the corporation as deter- 
mined by the Board of Directors. He will make such 
recommendations to the Board of Directors for new and 


different policies as may be desirable in his opinion. 
* * * 


[ 867] 

12. 4 PUBLIC SERVICE DIRECTOR 
* The Public Service Director will be in charge of and 
7 arrange for all public service programming appearing 
* on the station as well as selecting from that offered 

by the networks. He will work with all groups given §& 

public service time by the station in the preparation 

= scripts, programs, formats, etc. It will also be é 

‘part of his duties to seek out groups interested in 

public ‘service“ane ———— betterment in order ; 

that the station may have a “broad base of. community 

service programming. He will act as moderator and 

master of ceremonies On various programs of a public 


service nature in order to insure professional 


+ | ‘presentation of these programs. 
* 





[1913] 
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[ 875] 
Piedmont Exhibit Number 26 
CHARLES A. HUNTER 

Mr. Hunter participated in the planning of the applicant's agriculture 
programming. He is an alumnus of North Carolina State College and 
permanent President of his class, holder of the degree of Bachelor: of 
Science in Animal Husbandry. 

Mr. Hunter will actively participate in the planning and production 
of agricultural programs and will serve as moderator of the agricultural 
panel programs, "Farm Highlights" and "Carolina Ag”. He will oc- 
casionally serve as master of ceremonies for other programs having 
agricultural themes such as "Farm Family". | 

For additional information on Charles A. Hunter see Exhibit 
Number 20. 


[ 1909] 


EXHIBITS OF RADIO STATION WSOC, INC. 
* * * 


[1910] 
RADIO STATION WSOC, INC. 
INDEX TO EXHIBITS 


Corporate Data 
Biographies of Stockholders 


ok * 


[ 1913] Sa 
EARLE J. GLUCK: 9... 

* * * * 
He is the owner of 1080 shares of the common stock of Radio Station 
WSOC, Incorporated, and has been President and General Manager, a 
stockholder and a director since the establishment of WSOC jjn Charlotte 
on Oetwe 14, 1933. 


* 





[1915] re 


[ 1915] 


* * * * 


Mr. Gluck, as President and General Manager, will devote his 
4 full time to the overall operation of the radio and television operations. 
He has no other occupation. He will be responsible for the interpretation 


[ 1916] 
of policies set by the Board of Directors to all departments and for the 
, formation of urgent and routine policies, as the occasion demands. He é 
J will be responsible for the employment of key personnel and for the ap- é 
proval of employment of other personnel, as recommended by the depart- 
, ment head. 
. He represents the station in civic affairs and in the development 
of public service broadcasts. f 
? Because of his long association with, and participation in, local | 
activities of civic, religious and business nature, he will be in close 
contact with the life of the community and will spend considerable time 
in attending meetings and speaking to various groups. 
* As a member of the Board of Directors, he will participate in the 
— station policies. 
ge — 
ROBERT s. MORRIS: _=—«([: 1927] ae 
—<< — * * £ 















os 


Civic, Social and Religious Affiliations and Activities: Has been a - 
member of the Presbyterian Church since childhood. Presently a ‘ 


member of thé Plaza Presbyterian Church, Charlotte, North Carolina. 
"ae were a” 


wre * 


: ; [1918] — — 

Robert S. Morris, as Secretary-Treasurer of the corporation, 
devotes his full time to the station and has no other occupation. He will 
be in charge of all accounting operations for radio and television and 


will be z ponsible for the financial records and reports. He will pass 


e 
» Dew & 
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1922 
* [ 1922] 
_ on all credits and prepare all financial reports to the FCC and to the 
network. 
As a member of the Board of Directors, he will participate in the 
setting of station policies. 


[ 1919] 


* 


[1921] 


E. E. Jones is particularly concerned with the financial, sales and 
business operation of WSOC, in which he participates frequently at sales | 
meetings with the station's sales department personnel and with the * 
manager. His office is four blocks from the radio station and is, there- 
for, conveniently close for frequent contact. * 

He has attended all Board meetings, which are held monthly or 
weekly when necessary. " 

He makes several trips each year to New York and other centers 
in the interests of WSOC and on these trips he contacts the — 


A 


<4 


| [ 1922] 
station's representatives and advertising agency personnel. ine has 
Ren especially active in advising and planning on financial matters and 


in contacts with the network and network negotiations. He attends most 
of the Network Affiliates’ meetings with the manager. | 

He is in the almost daily contact with the station management on 
various matters ranging from sales pecurets to givic events and business 
affairs. He has worked clgsely with station personnel in developing the 
televisions plans; ~ 

As a member of the Board of Directors, he will participate in the 


setting of station policies. 





Ley, * “5 < 
Me 


| F quite familiar with the general operation. 


7 


* 
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20 
[ 1923] 
HUNTER MARSHALL: 
ake * * ok 
[ 1925] 


* * 
Hunter Marshall is an attorney with offices in the City of Charlotte. 


Since the organization of WSOC, he has been present at the station several 7 
times during each week and in almost daily telephone contact with the | 
management. He attends all Board meetings which are at least monthly, 


and frequently weekly, or oftener as the case requires. He receives f 
weekly reports of sales in detail and monthly financial statements. He f 

j 
maintains detailed records and notes of station operating matters and is i 


He has been primarily concerned with advising and consulting with 
“the station management on legal matters with a local aspect, particularlys 
as to the legality of various advertising ideas which are developed by the 
station personnel or presented by advertisers or others and the drawing ‘ 
and approval as to legality of contracts. In addition, due to his long © 
association with civic and industrial activities, through forty years as a | 
practicing attorney in Charlotte, he advises and suggests continuously on 
public relations matters, public service activities and contacts and 
personnel relation matters. He will continue such activities, expanded 
as — scope of television operations will require. 


4 


[ 1927] 

CHARLES M. MARSHALL: 

* — * * * 
Military, Community an ‘and Religious Activities: He entered the Armed 
Services March 1942; served throughout-Worid War II, European Theatre; 
received Purple Heart and Bronze Star; honorably discharged September 
1945; active in work with Boy Scouts; boys’ organization known as Key 
Club; member of Kappa Alpha Fraternity; member of Board of Directors 
of Junior ghamber of Commerce; member of Board of Directors of 


= 


, eS J yy 
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1932 
e [1932] 


Charlotte Kiwanis Club; member of Advertisers Club; President of local 
Chapter Kappa Alpha Fraternity; Deacon, Myers Park Presbyterian 


Church. | 
* * * 
— [ 1929] i 
LARRY WALKER: 
* * * * 
X * * * * 
— hs 
* On November 9, 1953, he res igned from the position with Jefferson 
Standard Broadcasting Company to accept the position of Executive Vice £ 
r President, member of the Board of Directors and General Manager of | 
television operations for WSOC, Inc., and to assist in its preparation oF | 
% . application for Channel 9, Charlotte, North Carolina. 
J < 
[ 1932] 
* * * * * 
Larry Walker will be in direct charge of television operations as 


Executive Vice President, General Manager of TV operations. He isa 
fulltime member of the staff and has no other occupation. — 

He will direct the day-to-day operations of the television station 
oe through the heads of the various departments, exercising authority to 
‘see that these departments are operating in strict accordance with FCC 
rules and regulations and station policies. | He will advise and assist the 
department heads in their various operations and check on the results 
produced. Due to his long association with, and participation in, local 
activities of civic, religious and pene nature, he. will represent the 
station in its TV operations,and will spend cons ‘iderable time attending 
meetings and ‘speaking to these } groups. 

As a member of the Board of Directors, he will participate in the 
setting of station policies. 


> * 
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l12181)] 
-REQUESTED FINDINGS OF FACT AND CONCLUSIONS 
OF 
RADIO STATION WSOC, INC. 


mamas mane ane eins Ge enim aoe 
* * . * * @ 


[ 2197] 

x * * * 

9. If WSOC receives the grant, Mr. Gluck will serve full time f 
as General Manager of the television station as well as the radio station, — 
dividing his time between them as necessity demands (WSOC Ex. 1; } 3 
Tr. 440). He will have all 7 


[ 2198] 
of the usual functions of a director, president and general manager and { 
expects to take an especially active role in representing the stations in { 
civic affairs and in the development of public service programming. ¢ 
His fitness for that role is indicated by the large and representative 
number of civic organizations with which he is and has been actively 
associated (WSOC Ex. 1; Tr. 386-90), and by the fact that he is frequent- 
ly called upon by these organizations to utilize his broadcast experience 
and know-how in their various promotion and publicity campaigns (Tr. 388). “] 


* * * * 
| i 
[ 2439] | ’ 
INITIAE.. DECISION OF HEARING EXAMINER H. GIFFORD IRION 
+ — te bs | * * * 
[2440], en : 
* * . ~ Ok 
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[ 2441] 
The Applicants 
* * * ae 
5. WSOC, Inc. The officers, directors and stockholders, all . 
of whom are residents of Charlotte, 1/ are shown as follows: 


No. Percent Percent 

Official Shares Shares After 1/ * 
Stockholder Capacity Held Held Subscription— ‘ 
Earle J. Gluck Pres. -Dir. 1080 0.72 1.06 ? 
R. S. Morris Secy.-Treas. - , J * 

Dir. 54624 36. 416 22.11 * 
Hunter Marshall Director 24498 16. 332 22. 07 . 
E. E. Jones V.P.-Dir. 47148 31. 432 48.04 
Adelaide Marshall : 21899 14. 599 6. 48 
Charles Marshall _V. P. -Dir. 750 0.5 » 2a 
Larry Walker Exec. V. P. - * 

Dir. 1 . 00066 Less than 1 





150000 100.00 100. 00 


1/ ‘There also exists an option agreement by which Larry Walker is 
entitled to purchase certain additional shares of stock... The percentages 
of ownership which would result after the exercise of Mr. Walker's option 
would vary only slightly. Mr. Walker would have 4.9% and thé.owner- 
ship of the other stockholders would in each case, except that of Mr. C. 
Marshall, be slightly reduced. | 


> 
‘ 


6. Earle J. Gluck has resided in Charlotte all his adult life. He 
served as a chief radioman in the Navy during World War I and as a 
commissioned officer during World War Il, now holding the permanent 
rank of Captain. From 1922 to 1927 he was employed by the company 
which constructed what is now Station WBT in Charlotte and was general 
manager and chief engineer of that station from 1927 until 1933. In the 
latter year he transferred to his present position at WSOC where he has 
remained since except for his naval duty. Mr. Gluck has Raa no employ- 
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* 24 | 
ment experience with a television station but has made visits to various 
stations over a five-year period to study their operations. He anticipates 
serving full-time as general manager of all of the WSOC stations (AM, 9 
FM and TV), dividing his time between them as necessity demands. At 

J present he holds a first class radiotelephone operator's license. 


—— 


1.03% 


e 
by All but Walker have continuously resided in Charlotte for more 
than twenty years. 


[2442] |. f 
7. E. E. Jones is president and a director of Pyramid Life 
., Insurance Company, as well as holding offices or directorships ina 
a ., number of other business enterprises. Mr. Jones regularly attends 
the meetings of the WSOC board of directors. His testimony i sci 
that his activity and interest in the radio station have been primarily | 
connected with fiscal matters and there was no showing that he contributed 
any specific program ideas or policies. Onthe contrary, he gave no 
indication of familiarity with either programs or station policies beyond - 
recalling that WSOC had reduced its policies to writing around 1946. 

8. Hunter Marshall is a practicing attorney who serves as local : 
counsel'for WSOC and attends all its directors’ meetings. Besides 
serving ‘ as director and general counsel of Pyramid Life Insurance 
Company, he has been both an officer and counsel to other businesses, 
Mr. Marshall visits the station several times a week but participates in 
actual operation to only a limited extent. His wife, Mrs. Adelaide‘ 
Marshall, and-son, Charles Marshall, are also stockholders of WSOC, 
the latter having bééi’a-full-time staff member of the station since leav- 
ing the armed forces in 1945. 

9. Robert S. Morris has lived in Charlotte since 1933 and has been 
a licensed radio operator since 1925. His sole occupation is handling a 
the accounting of the station's operations, a function he proposes to fulfil wf 
. in the event of a television grant. 


f 
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10. Larry Walker has been in "show business" since 1919 and in 
more recent years has devoted his time to radio and television. _When 
he returned to Charlotte in 1942 (having previously worked there with 
WBT) he became production manager of WBT and, through a series of 
promotions, later became assistant general manager of both the AM and f 
TV (WBTV) stations. At the time of his resignation to accept his present . 
position at WSOC he was vice president and a member of the board of 
WBT's licensee company. During more than two years of his associa- ‘ 
‘ tion with WBTV that station did not carry any local live programming. 
' It is clear that Mr. Walker was the primary source of advice toWSOC.on / 
7 television programming and general operations although he is not, by his _ 
! own admission, atechnician. His role at WSOC was described by Mr. : 
Jones when he said: “Mr. Walker is the main cog in the machine as | 


. way 


as the television proposal is concerned." 2 
11. Piedmont Electronics and Fixture Corporation. In describ- 
ing the origin and organization of Piedmont, that applicant has referred 
to Herschel Hill Everett as the "catalytic agent" who was primarily 
responsible for bringing this corporation into existence. Mr. Eyerett 
, has been a resident of Charlotte since 1922 and during most of this time 
he was engaged in the motion picture business, either as an owiier or 


~~ mage 





> operator of theatres. In this work he had experience in the selection 
of film and, to a lesser extent, live attractions which would, according 
to his judgment, make well-balanced theatre programs and would suit the 
tastes and moods of the public. His theatres were for the — part in 
the areas surrounding Charlotte rather than in the city itself. On 
J anuary 1, 1954, Mr. Everett sold all of I his theatre-interests and at the 
present time has no connectign \ with the , exhibiting of motion pictures 
except through his creditor interest in the 


[ 2443] | 
sums which are still due him under the terms of sale. During the past 7 
five years he has devoted all of his time without compensation to various. * 


————— © 
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civic, educational and other nonprofit institutions of Charlotte inasmuch 
as his partner has been carrying on the theatre business. He has now 
disengaged himself from all business except his civic interests and the 
prosecution of Piedmont's application and intends to devote his. full 
business time to the television station in the event of a grant. | 

12. The evolution of Piedmont came about inthis wise. Mr. 


Everett in 1951 conceived an interest in the operation of a television " 
station and held discussions with his son-in-law, Henderson Belk, Pi 


\ regarding the organization of a corporation. Neither of these gentlemen / 
believed they had the 'tknow how" and desired to secure the affiliation of 
someone with television experience. At a meeting in New York, during 
Se a Theatre Owners’ convention, Everett had discussion with Mitchell f 
"Wolfson, who was part owner of television station WI'VJ in Miami, | 
Florida, and was also in the motion picture exhibiting business. Evereti 
Wolfson had known one another for a considerable period of time and’ 


ps 








from these initial discussions the interest waxed. Subsequently, other? 
friends and neighbors of Everett and Belk evinced interest and were 
drawn into the formation of the corporation. Wolfson declared from 
the beginning that he would agree to lend his time, aid and counsel insofar 
as this, would be useful in supplying "know how" but he wished to remain 
a minority stockholder since he believed the station should be controlled 
by a local group in Charlotte. § 
13. Except for 40% of the stock which is held by Messrs. Wolfson 
and Meyer and their jointly owned company, Wolfson-Meyer Enterprises, 
Inc. = x all of f the stock is held by Charlotte residents, most of whom have 
lived there for considerable periods of time. The officers, directors 
and stockholders (after. certain « options ar arg,exercised). are shown as 
follows: = * 
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27 
Office . Stock 
Herschell Hill Everett President, Director 10% 
Charles E. Bell Executive Vice-President, Dir. 4 
Henderson Belk Vice-President, Director 22 ' 
Mitchell Wolfson Vice-President, Director 13.5 ; 
v LeGette Blythe Vice-President - 667 
Carl G. McCraw Treas., Asst. Sec., Dir. 5 
' David M. McConnell Secretary, Director 10 
y Dr. George Heaton Director 1 : 
. Sidney Meyer 13.5 £ 
; Wolfson-Meyer Corp. 6 | 
Thomas M. Belk : 5 
Irwin Belk gf 
⸗ nobert J. Ross a2 
‘John M. Belk 1. 133 
Joseph F. Kline 1 
J Dr. Monroe T. Gilmour . 667 
Claude L. Albea | 538 
Charles A. Hunter | * 533 
Bradford Hunter : . 467 
) | 100. 000 
3 
i/ There are in existence certain option agreements which, if 
exercised, would reduce the Wolfson-Meyer interest to 33%. 
7 * [ 2444] = 
4. 14. Henderson: Belk is also an officer aiid director in the Belk 


Department Stores, an “organization which owns approximately 330 stores 

from Maryland to Texas. Each of the stores, however, is incorporated 
independently and operates with a large degree of independence. Mr. 

Belk and his family have an interest in the Charlotte store, known as 

Belk Brothers Company Department Store, but has no day-to-day ej 

_ Spons ibility for its operation. He ———— to devote at least 20 hourg, x 
$i me Ae... et — 
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“8 served in the armed forces and was secretary at one time to Senator 
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a week to the operation of the proposed television station. 

15. Among the first to become associated as a stockholder in 
Piedmont was Carl G. McCraw, who is president of Union National Bank 
of Charlotte and has been employed there for 30 years. He is alsoa 
director of Cole Manufacturing Company and of the Charlotte Observer, 
a morning newspaper. In the latter company his directorship is only 
"honorary" and at the present time he rarely attends meetings of the Board. 
At the suggestion of Mr. McCraw, Dr. George Heaton was brought into 
the corporation because of his prominence in the city's religious activ- ra 
ities. Dr. Heaton is a Presbyterian minister in Charlotte. DavidM. ~ 
McConnell, an attorney in Charlotte, was also interested. He formerly 


$ 


= F. Byrnes. 

* 16. Wm. LeGette Blythe is a writer and former newspaperman 
who, from 1922 to 1950, was employed in various capacities by Charlotte 
News, Charlotte Observer, and Mecklenburg Times. He is the author‘ 
of several books and plays, including "Marshall Ney: A Dual Life," 
“Alexandrina” (an optional selection of the Book of the Month Club), 
"The Chatham Rabbit" (a play produced by Carolina Playmakers), "Bold 
Galilean" (a selection of the People's Book Club), ''William Henry Belk, 
Merchant of the South,"" "tA Tear for Judas" and "Miracle in the Hills." 
He wrote and helped produce the pageant "Shout Freedom" in 1948. : 
This production celebrated the 173rd anniversary of the Mecklenburg 
Declaration of Independence. Mr. Blythe has received two awards for 
his literary accomplishments. He is proposed as the full-time public 
service director of Piedmont, f 

17. Dr. Monroe T. Gilmour is a physician who has belonged toa 
number of professional societies and has served on medical committees. 
He was president of Mecklenburg County Medical Society from 1951 to 
1952. He was originally not interested in investing in the corporation 
but declared that his mind was changed because he believed that tele- 
vigion would offer a means of conveying to the public certain — 
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information which he thought it should have. He, therefore, took the 
stock interest in order to render advisory services on programming. 
Among other Charlotte residents who became interested in the corpora- 
tion were Claude L. Albea, who is a linotype operator and has held high 
offices in the Charlotte and State Federations of Labor, and Charles 
Alexander Hunter, a dairy farmer and milk retailer. 


Rw — * 


X 


18. In addition to Mr. Wolfson, certain other individuals from 
Station WTVJ in Miami have subscribed to stock and will hold positions 
in the station. These are Robert Jacob Ross and Joseph F. Kline. é 


Charles Edward Bell, who will be general manager of the proposed 


station, was either personally familiar with or knew by reputation the <" 
stockholders in Piedmont f 

[ 2445] 
prior to subscribing to his shares. At the stime he did so he was 
temporarily in residence in Puerto Rico where he was employed, first 
as general manager of WAPA-TV and later as assistant manager of 


_ McCann Erikson Corporation, an advertising agency. Previous to 


that time he had been employed as director of television at Station WBTV 
in Charlotte and later as Southeastern Manager for the DuMont 
Laboratories, Inc. In all of these positions he was concerned in 

some degree or another with either station management or the produc- 
tion of television programs. 


* * * x 


* 
‘My 
r 


* 
ow 





a 





— — mh, 


cs PR ty 



































31 


[2493 ] 
[ 2489] 
CONCLUSIONS 
* * —— — * * 
[ 2492] 
7. In considering the program proposals of the three applicants j 
the ultimate judgment must be made by weighing a complex of factors | : 
which include not only the nature of the programs but also the formats, t 


times of scheduling, and, in some instances, particular.uses of per- 
sonnel and equipment. Before reviewing program proposals, however, 
— it is well to examine the policies adopted by each applicant. It is clear 
x that no ground for a preference exists in this area, since each set of 
policies is exemplary in its aspirations. The value of policies, however, é 
must always be determined in comparison with actual performance, | 
where evidence of the latter is available. | i 
8. In the quantitative analyses of the schedules there isare- / : 
markable similarity between the applicants. Not only because of this fact 
but because statistics are often deceptive in revealing those qualities in 
a broadcaster which give assurance of performance in the public interest, 


there 


F 


* 


[2493 ] 
is a —E for examining closely the content of individual programs. 
See the Commission's Memorandum Opinion and Order of July 20, 1955, 
in re Sacramento Broadcasters, Inc., Docket No. 9012, FCC 55-814, page - 
10, footnote 16. The subject matter for examination is limited to local 
originations, and, for the most part, this means local live. programs. As 
revealed by the findings of fact there are a number of areas where no 
appreciable difference between the applicants canbe determined, but, in 
other areas, distinctions of. quality show forth. The proposals of both 
Piedmont and Garolinas' clearly indicate that they have made a more 
thorough and conscious effort to develop and employ local live talent 
than has WSOC. Similarly, in educational programming, Piedmont and 
Carolinas’ have shown more imaginative industry in devising shows which 
would appeal to all age groups. The WSOC educational programs are 
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commendable in that their variety would meet the needs of various age 
groups but the content insofar as it was shown by the evidence is not out- 
standing. Piedmont'’s programs, "You and Your Family" and "School 
Playhouse" are highly meritorious. A considerable attack was levelled 
at the latter on the ground that sufficient consideration had not been 
given to its production. While it is apparent that Mr. Blythe had not com- 
pletely calculated the problems which are likely to be encountered, there 
was sufficient preparation for this show to warrant a belief that it will be 
produced. In this connection the literary and dramatic experience of Mr. 
Blythe must be considered as substantiating such a belief. Except for the 
programs "Knowledge In Action" and "Time Out For Health" the educa- 

“4 tional efforts of Carolinas’ are not noteworthy. These both possess real 

“merit. From the descriptions of discussion programs it does not appear 
that those of any applicant are likely to involve serious controversies. | 

However, this type of program as a whole has been well planned by each ‘ 

applicant. Piedmont's "The Doctor Prescribes" and Carolinas’ "Job To, 

Be Done" are weekly talk programs of considerable worth. WSOC has 

proposed no talk programs of comparable value. 

: 9. Although the applicants exhausted themselves in discovering 
flaws in one another's studio proposals, the matter when seen in full 
perspective is not critical. Each of the applicants will be able to pro- 
duce its programs, notwithstanding certain difficulties which, in early: 
operation at least, are likely to occur anywhere. 1/ With respect to equip- 
ment proposals only two matters need be noted. Because of its limited 
number of cameras, and, even more, because of the necessity to align 
receiving discs, WSOC would find it virtually impossible to cover: ‘an- 
scheduled remote events. — the applicant plans to pick up such 
events on film so that this deficiency is not sufficiently serious to be 
weighed against them. Carolinas' deserves some preference for the 
ready availability of performances inthe Auditorium and Coliseum which 
will be located in the immediate area of its studios and will be connected 
with these studios by permanent coaxial lines. The opponents — 
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[2494] 
this claim of Carolinas' by showing that the Auditorium and Coliseum 
had not yet been completed and by observing that no specific programs 
from that point had been listed in the schedule. The evidence,: however, 
showed that the Auditorium and Coliseum were due to be completed by 
April of 1955 and since programs from that point would be in the nature ⸗ 
of special events there was no reason for their being specified. 


1/ ‘This disregards the effect of the "Evansville issue." 
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10. Considering the bearing of personnel proposals on programs, 
both Piedmont and Carolinas" have a slight edge over WSOC. It is here 3 
that the television experience of Carolinas‘ key personnel is significant 
but Piedmont also has an advantage in that certain individuals, including 
some stockholders such as Messrs. Blythe, Hunter an; Albea, will be 
actively associated with the production of highly meritorious shows. In. 
particular, the supervisory personnel proposed by Piedmont for "You and 
Your Family," "School Playhouse" and its agricultural programs are de- 
serving of preference. ¢ 

11. A word must be said as to why no preference is extended on the 
basis of the proposals to telecast in color. Viewing the matter realisti- 
cally it is obvious that as soon as there is a widespread demand for color 
programs, a station in a market like Charlotte will respond by presenting, 
such programs since this would be to its economic advantage. Proposals 
to initiate telecasting in color in advance of this demand are highly com- 
mendable in one sense but the awarding of a preference on ‘such proposals 
would tend to give an unfair advantage to the wealthier applicants. Further- 
more, the art-of color television is still in a highly fluid state with im- 
proved techniques constantly appearing. The equipment and techniques 
which are considered essential or superior today may conceivably be 
outmoded several months hence when the winning applicant in this proceed- 


ing is able to commence operations. For this reason any preference on 
€ 
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the basis of particular color proposals must be attended by a certain un- 
easiness that progress in the art would render those proposals archaic 
in a relatively short time. In view of these reasons the reliance points 
of all applicants regarding their proposals to telecast in color are ex- 
pressly rejected for want of materiality. | 

12. Considering the proposals as to programs along with such sa 
supporting factors as studios, equipment and personnel, it is apparent 
that both Piedmont and Carolinas’ have shown a superiority over WSOC. | 
The differences between Piedmont and Carolinas' ,jhowever, are not sub- £ | 
stantial and would not justify a preference for either one over the other. 
It is at this point that facts relating to the past and to the activities of 
stockholders at the present time must be considered. Even the best pro- | 


wosals would be in vain if there were no evidence to give assurance of 


their fulfillment. It must be carefully observed that only two of the appli- 
cants (WSOC and Carolinas’) elected to rely specifically upon the broad- ’ 
cast records of stations owned by them or their stockholders. WSOC; 
limited the comparison in its reliance point 1(f) to the Charlotte stations 
Wwsoc and WIST but Carolinas' offered the records of all stations now or 
heretofore owned by BCS. WIST showed an improvement in the quality of 
its programs starting with the employment of Mr. Harden at that station . 
but the period covered by the improvement was relatively short and oc- 
curred just before the hearing. The WSOC record is much longer and 
shows less variation in quality. 

13. The comparison of WIST and WSOC reveals certain weaknesses 
in both. In the field of educational and discussion programs neither sta- 
tion had an eminent record and while there was evidence of attentiveness 
to community service fe ks a it was not conclusive that either 
station merited a preference over the other. WIST made a commendable 
effort to 
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— good music programs and this, of ———— was disparaged by its 
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opponents. If those programs were judged in comparison with stations 
in larger metropolitan areas which thrive on a wide and steady audience 
devoted to serious music, they would indeed appear meager. It must 
also be confessed that Mr. Shafto's descriptions of the programs would 
cause a musical enthusiast to carp as to whether they were, in the 
strictest sense, classical. The record furthermore contains only the | 
scantiest evidence as to what the musical tastes of Charlotte!/ may be. 
But none of this is really to the point. A more enlightened inquiry into 
the calibre of a broadcaster would seek to find whether he purposefully 
endeavored to improve tastes by leading the public rather than being con- 
tent to satisfy an existing demand. As Gilbert Seldes,a noted critic of 
radio and television art forms, has expressed the problem, the audience 
must be created; it is not a ready-made component of the population but 
is rather an incipient body of tastes awaiting to be quickened by the broad- 
caster's enterprise. However, the facts do not justify a conclusion 
that there was any marked superiority on the part of either of these sta- 
tions nor would this conclusion be changed if the records of AM Stations 
WIS and WSPA were also considered on behalf of Carolinas'. A somewhat 
different result follows when account is taken of WIS-TV. As detailed in 

_ the findings of fact (see paragraphs 61-65) this television station has 
presented an exceptionally meritorious record although it had not been 
on the air for more than a few months at the time of the hearing. The 
fact that it is a television station as distinguished from standard broad- 
casting is of importance in that it illustrates what one major stockholder 
in Carolinas’ has been able to do with this medium. The program showing 
for WIS-TV was marked by good balance, by an unusually large amount of 
time devoted to live programs and by imagination and initiative in the de- 
velopment of such programs as "What's The Law" and "Palmetto Press 
Conference." There was also ample evidence that WIS-TV has conscien- 
tiously devoted time to charitable, cultural and similar needs of the 
community. As a consequence, Carolinas' is entitled to a preference over 


its opponents on the basis of past program records because of the showing & : 
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14. Turning next to those matters which reflect an applicant's 
association with and knowledge about the community it is clear that, if 
local residence of stockholders were to be considered as an isolated cri- 
terion, WSOC would be preferred over its opponents since it is entirely 
owned by Charlotte people and, except for Mr. Walker, these persons 
_ have lived in Charlotte for long periods. Criteria, however, tend to be 
meaningful only when they are interrelated in such a way as to show a 
consistent pattern of attributes and qualities which can, in turn, be re- 
lated to assurance of superior broadcasting. Thus, the fact of local 
residence may or may not be significant, depending upon a number of ad- 
ditional considerations such as civic activity, experience in broadcasting 
. or related fields 
"91/7 Charlotte has @ symphony orchestra and it is the home of String- 


fellow Barr who is a distinguished American composer. There was also 
some evidence of the existence of musical groups in schools and colleges: 


4 


2/ Sece "Is The Common Man Too Common?", 1954, University of 
Oklahoma Press, pages 45 through 55. . 
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and any other facts pertaining to an applicant which portend a conscien- 
tious .regard for the. public interest and an ability to translate that regard 
into programs of a high order. Necessarily this involves a value judg- 
ment but where the areas of comparison are so many and so varied as 
they are here, an ultimate decision would be impossible without making 
such judgments. 

15. There is an obvious fallacy in laying too much stress on the 
mere number of organizations t to which principal stockholders belong. 
More civic: good is sccosualizhed by the person who devotes his time 
conscientiously to one or two worthy causes than by the one ‘who joins 
everything without making any effective contribution. Civic activity, if 
it is to be a meaningful basis of preference, must be evaluated in a quali- 
tative sense just the same as programs and other comparative factors. 
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16. The primary stockholders in each applicant who are Charlotte 
residents have all shown themselves to be good citizens in the sense that 
they have contributed their time and energies to worthwhile community 
affairs. It is fortunate for the people of Charlotte that this channel is 
sought by three parties so eminently qualified in this respect and.it would 
be possible to hold that no distinction exists among them in this area of 
comparison were it not for the exceptional records of two men, Mr. 
Everett of Piedmont and Mr. Ivey of Carolinas’. Each of these individuals 
made an unusually fine showing of civic conscience as evidenced-by unsel- 
fish devotion of time and energy to the kind of enterprises which make: 
civilized life in a large community possible. Their activities have in- 
cluded charitable, cultural, business and educational groups. Mr.Ivey 
is chairman of Carolinas' board of directors. Mr. Everett is president: 
of Piedmont. A degree of distinction, however, may be found in the fact 
that Mr. Everett has given his entire time to the welfare of his city dur- 
ing the last five years without compensation. It must also be noted that — 
he has participated more actively in the formation of his applicant's pro- 
posals than has Mr. Ivey and will likewise be more active in the television 
operations. The evidence was clear that he has been the mainspring of 
Piedmont since its creation and there is every reason to believe that he 
will remain a primary force in guiding its destiny. It must also be ob- 
served, in assessing the effect of civic participation on the various pro- 
posals, that Carolinas’ suffers somewhat because its local residents have 
not heretofore been more than:casually integrated into the development 
of plans for the station. As indicated in the findings of fact there is reason 
to believe that these stockholders of Carolinas’ will participate in a more 
effective way in the future but it would be unfair to both WSOC and Pied- 
mont not to recognize that the latter applicants have enjoyed a more active 
participation in the development of policies, program plans and the like 
on the part of their Charlotte resident stockholders. 

17. Next it is necessary to evaluate the points of reliance claiming 
preference on the basis of integration of — and ios amma 
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Some of the stockholders in each applicant are admittedly nonparticipants 
in management. Another group in each corporation proposes a certain 
amount of activity which may extend no further than attendance at direc- 
tors’ meetings 
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or which may be a vague proposal to devote a number of hours a week to 
appearing at the station.” Examples of this group would be Mr. Jones of 
WSOC, whose past record with the AM station did not indicate that his é 
associations there have been of a close nature. Mr. Hunter Marshall has | 


aay 


s pF? 


served as director and legal counsel of the station, in which capacity he 
would also serve for the television station, but he has obviously not en- 
», tered into any of the creative aspects of programming nor would he do so 
: in the future. In Piedmont examples of this type of stockholder are Mr. 
Henderson Belk and Mr. McGraw. Likewise, in Carolinas', Messrs. 
Harris, O'Herron and Barnhardt have not indicated that their connec- | 
tions with operations would be of more than a casual nature. Real inte- 
gration occurs where the stockholder devotes a major portion of his time 
either to daily operations or to the contribution of ideas, guidance and 
supervision. Conceivably a person, such as Mr. Shafto of Carolinas', can 
supervise a television operation from a distant city and yet maintain a 
reasonably close acquaintance with the progress of the operation so that 
it is not quite fair to exclude from consideration those persons who do not 
appear in the station's offices every day. The evidence, in fact, shows 
Mr. Shafto to be very active in a supervisory capacity. With these funda- 
mentals in mind the management of WSOC is considered to reside almost 
entirely in Mr. Gluck and Mr. Walker who between them own approxi- 
mately 2% of the stock. In Piedmont Messrs. Everett, Bell, Blythe, Ross 
and Kline will devote all of their business time to the affairs of the cor- 
poration and their efforts will be supplemented by a number of other 
stockholders who have not only participated creatively in the develop- 
ment of particular programs but will engage in the production of those 
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programs. Comparable stockholders in Carolinas' are Messrs. Shafto, 
Batson and Ivey. Carolinas’ urged that Mr. Hipp should also be considered 
as integrated with the management and while it is true that Mr. Hipp has 
given substantial portions of his time to radio properties of BCS and to 
the development of Carolinas’ there was no indication that his association 
with the proposed television station would be as intimate as that of Mr. 
Everett with Piedmont, for example. The stockholders who are being 
considered in this connection do not own in the aggregate a majority of 
any one of the applicants. Nevertheless the amount of stock held can be 
both an unfair and misleading norm for evaluating integration. Other fac- 
tors such as the number of stockholders engaged in station functions and 
importance of their activities must also be weighed. It will then be seen 
that the integration is more extensive in Piedmont, both in terms of the 
number of stockholders involved and degree of their participation, than 
in either of the other two applicants. 

18. Piedmont and Carolinas’ each relied upon the diversification 
of business and professional interests among their respective stockholders; 
WSOC claimed that its stockholders had no business interests which would 
conflict with their television interests. None of these points of reliance 


1/ ‘These self-confessed or implied limitations on the time to be de- 
voted to the proposed station are not to be taken as ignominious. Neverthe- 
less they do impair any attempt to show a high degree of participation by 
stockholders in the daily storm and strife of operation. 
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are found to be significant. In WSOC, except for Messrs. Gluck and Walker, 
the other stockholders do not devote sufficient time to the operations to 
merit consideration of the effect which their other business activities 
might have. Certainly the stockholders of both Piedmont and Carolinas' 

_ have many and varied business and professional interests but it would be 
futile to assess the value of this to either of them. There must be a point 
when the number of diverse occupations engaged in by stockholders ceases 
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to have any appreciable bearing on the case and for this reason no attempt 
has been made to add up the various commercial and professional acti- 
vities. 

19. Carolinas’ apparently lays it greatest emphasis on the skill 
and experience of those individuals from BCS who, together with eminent 
Charlotte citizens, will operate the television station. As used by Caro- 
linas', the word "experience" embraces not only the number of broadcast 
stations operated by BCS and the time they have been on the air, but also 


. the quality of knowledge which has been derived from these operations and 


its application to the present proposal. Carolinas' also stresses what it 
considers the knowledge of the Charlotte community gained by BCS offi- 
cials and supplemented by the acquaintance of its local stockholders with - 


_ their community. Mere length of time in which a person has been in broad- 
% 


‘casting is not necessarily persuasive of his ability to perform well. A 
person with two years’ experience who can demonstrate that he has ac- 
quired a genuine knowledge of the business and is able to apply this know- 
ledge constructively might easily be preferable to one with longer ex- 
perience but less acumen. The different kinds of experience must also 

be given weight. For example, Mr. Walker of WSOC had many years in 
the enEke as well as his experience at WBTV. Mr.Everett of Piedmont 
operated motion picture theatres which are a visual medium whose suc- 
cess depends upon satisfaction of the public taste. 

20. As noted heretofore, Piedmont relied upon the experience of 
Messrs. Wolfson, Bell, Ross and Kline. The disclaimer of reliance upon 
the record of Station WIVJ considerably diminishes the importance which 
can be attached to the experience of Mr. Wolfson and this is even more 
true when it is remembered that Wolfson has placed definite limitations 
upon the role he intends to play in the Charlotte station. As to the other 

Charlotte stockholders with radio or television experience, it cannot be 
found that they match the records of Shafto and Batson. The same is true 
with regard to Messrs. Walker and Gluck of WSOC. Considering television 
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experience alone, none of these gentlemen in Piedmont or WSOC have 
shown that they performed as important duties or were as responsible 


, for the production of live programs as were the men relied upon by 
Carolinas'. It must be concluded, therefore, that Carolinas' has a 

, distinct preference through BCS and particularly through Messrs. Shafto 
a and Batson. The claim of this applicant that it has a more intimate know- 


ledge of Charlotte, however, would have been strengthened had the record 
of Charlotte Station WIST been more outstanding. Thus, while Carolinas’ 
is preferred on experience, its full contention that this implies a more 
detailed knowledge of Charlotte cannot be accepted. 


[2499 ] 

21. Carolinas' makes the contention that its program plans are 
more attuned to the needs of the Charlotte community in that they were 
originated and matured by persons who possessed a combination of know- 
ledge of local conditions and television experience. The program schedule, 
which Carolinas' calls the "program titles," was the work of Shafto, 
Batson, Harden and Vinroot, but primarily the first three of these men. 
Harden has been a Charlotte resident only since the early part of 1954 
and neither Batson nor Shafto are or have been residents of that city. 
Their knowledge of the community is alleged to derive from the opera- 
tion by BCS of Station WIST. Following the drafting of the schedule there 
was activity in soliciting the cooperation of local groups and this involved 
the services of Mr.Ivey, one of the local stockholders. However, the evi- 
dence does not really sustain Carolinas’ position that persons with an 
intimate knowledge of the community helped to frame the proposals. 
While there is a showing that the BCS men (Hipp, Shafto and Batson) had 
some degree of familiarity with Charlotte, both through frequent visits 
and through the operation of WIST, it cannot be concluded from this that 
they were on a par with longtime local residents in this respect. Like- 
wise, Mr. Harden's knowledge of Charlotte would have been acquired in 
an incredibly short space of time. Notwithstanding this, the contention | 
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of the applicant might prevail if it had demonstrated conclusively that 
during the feverish period between the filing of the application and the 
commencement of the hearing there had been such activity on the part of 
the Charlotte stockholders as bore fruit in specific and extensive contri- 
butions to the policies, plans and formats. Such a showing was almost 
completely absent since there was only fragmentary evidence of some al- 

' teration in program formats as a consequence of the survey of community 
groups. As a result, the Carolinas' program proposals cannot be said to 
have sprung from an intimate acquaintance with the community and its 
needs. 


Relevance and Materiality of WIVJ Showing 


22. There is no point of reliance offered by any of the applicants 


which directly and explicitly invokes consideration of the past operation 

: of Station WTVJ in Miami except Point 12 of Carolinas’. 1/ This is quite 
jimited in scope and, because of these limitations, it will be discussed 
separately. It has been argued that the commercial practices of WIVJ | 
should be considered in rebuttal to Piedmont's Points 6 and 11.2/ Under 
Point 11 this evidence 


Te Carolinas’ Point 12 states: "Carolinas' should be preferred over 
Piedmont because of the questionable practices engaged in by parties to 
the Piedmont application in connection with their purchase of Station 
WTVJ, Miami, Florida. In particular, the acquisition of Station WIVJ_. 
was accomplished in such a manner that, in a revocation proceeding, it 
was concluded by the Commission that a company controlled by — 
to the Piedmont application had not acted prudently." 
2/ Piedmont Point 6: "Because of the greater degree of television ex- 
perience and experience in visual communication media (in terms of 
length of time, importance of duties and results) possessed by the officers, 
directors, stockholders and employees of Piedmont, the quality of its 
programming will be superiof to that of either one of the other two appli- 
cants; this experience also gives to the Commission a greater degree of 
assurance that all of the plans of Piedmont will be effectuated." 
Piedmont Point 11. "The past performance of WSOC, WIST, WSPA, 
‘WIS and WIS-TV with relation to programming and policies and the man- 
ner in which they have discharged their obligations to the communities 
which they serve, demonstrates that Piedmont's plans and proposals can 
be relied upon more than the plans and proposals of either one of the 
other two applicants." 
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could not be relevant unless a direct relationship were established be- 
tween commercial practices and the programming or service to the pub- 
lic in Miami and unless a further relationship were shown between the 
Miami performance and the one proposed in Charlotte. In paragraph 75 
of the findings of fact it was shown that there is some basis for condemn- 
ing WIVJ because of an excessive number of spot announcements within 
various program segments but the relationship between that and: the ‘Pied- 
mont proposal completely fails. In the first place the record has not | 
‘warranted a finding that Mr. Wolfson imposed a commercial policy on 
Piedmont nor does it really warrant more than a finding of his assent to 
the statement of policy adopted by Piedmont's stockholders. So far as that 
policy is concerned it is | unobjectionable. It might be argued that an 
applicant in which a minority stockholder has carried on objectionable 
practices must be tarred with his brush even though the evidence fails 
to show that such stockholder has played or will play a substantial role 
in the proposed operation. Circumstances will naturally vary from case 
to case but, in the present instance, Carolinas’ has taken a somewhat 
inconsistent position. Carolinas' contends that the promise versus per- 
formance question with respect to WIST is irrelevant under the reliance 
points since it was not directly mentioned. But the same is equally true 
of the record of WIVJ. Assuming that the WIVJ commercial practices 
should be condemned and that the record of Station WIST, which is li- 
censed to BCS, presents a failure of performance to match promises, 
there is no more reason for weighing the one than the other. 

23. As indicated by the rulings of the Hearing Examiner on the 
record, the only possible relevance of the WI'VJ commercial practices 
would be under Piedmont's Point No. 6 and, because of the wording of 
that point, the evidence would become relevant only as to Mr. Wolfson 
personally. It would further be limited in terms of the "results" of his 
activities in television and the bearing of those results upon the proposed 
Piedmont operation. Carolinas’, itself, has conceded that the situation 
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surrounding WIVJ's operation was highly unusual in that the station was 
the only one in a large market. Hence opportunities were not only offered 
but were thrust upon the station to indulge in commercial practices which 
might be described as excessive. The extent to which this was true has 
already been reviewed but, even had things been found blacker than they 
were, the circumstances which would surround Piedmont's station, if it 
were to go on the air, must be quite different. The 
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winner in this proceeding would supply a third TV service to Charlotte 
and, therefore, would not enjoy the monopoly which has belonged to WTVJ. 
It is regrettable that so much time and patience was required to establish 
these matters of relevance and materiality, yet the necessary questions 
could be answered only in the light of facts established upon the record. 
With those facts now available, it is possible to conclude the somewhat 
tentative rulings made during the course of the hearing and to say that 
the commercial practices of WIVJ lack both relevance under the reliance 
points and materiality. 

24. Carolinas' Point 12 attempted to impeach the character quali- 
fications of Mr. Wolfson on the basis of the circumstances surrounding - 
the group's acquisition of control at Station WIVJ. As shown in paragraph 
79, there was a hearing on this transfer of control and after weighing all 
of the evidence the Commission approved the transfer. The decision in 
that case showed that Wolfson, along with others, had acted imprudently 
but there was nothing to indicate that, in the Commission's opinion, his 
character qualifications were impaired. Consequently, the reliance which 
Carolinas’ has placed on this point must fail for want of proof. 


Organization of Carolinas' as a Negative Point of Reliance 
, 25. Piedmont, through its reliance point No.10, attempted to show 


that the circumstances surrounding the organization of Carolinas' must 
cast doubt as to whether the program proposals of the latter applicant 


will be effecuated. The finger of scorn is often pointed toward an antagonist 
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who has, with evident care, sought to built into its organization and pro- 
posals certain things which Commission decisions have pronounced meri- 
torious. There is always a ring of self-righteousness about such an attack 
but, much more important, it is difficult to perceive the evil which is 
attacked. If a certain type of organization is good or a certain type of 
program worthwhile, why should an applicant be disparaged for seizing 





upon such things and making them its own? True, the slavish imitation of 
patterns worn threadbare by repetitious acclamation is scarcely an indi- 
cation of creative or resourceful thinking, yet it cannot be condemned out 
of hand as spurious or Machiavellian. The quality of mercy is not strained 
if an applicant is pardoned for doing those things which precedent has de- 
clared will serve the public interest. Nor are the leaders in an applicant 
to be suspected of evil cunning if they attempt to associate themselves 
with certain worthy citizens in the community. Of course if the evidence 
showed had faith, if it pointed toward a stratagem which sought unfair ad- 
vantage through some devious trick of organization, the case might be 
different but the formation of Carolinas' was not attended by such things. 
26. Actually Piedmont and Carolinas' bear a certain resemblance 
in their composition. Piedmont sought the participation of Mr. Wolfson 
and his associates for his counsel and experience. In Carolinas’ the ori- 
ginators of the proposal —— who unquestionably were primarily respon- 





sible for the creation of the plans and policies were those stock- 
holders and employees of BCS who subsequently invited a number of highly 
reputable persons in Charlotte to become stockholders. In this respect 
no significant difference can be discerned between the proposal of 


Carolinas' and that of Piedmont. In each case the 
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Charlotte stockholders were admittedly persons without "know how" aad 
in each case they relied heavily upon individuals from other cities who 
had acquired experience both in radio and television. There is nothing in- 
herently wrong in this and, indeed, it would be strange if persons who m 
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lacked what might be called professional sophistication in television . 
were to disregard the advice and assistance of experienced broadcasters. 
The alleged domination of Carolinas’ by the Hipp group relates in reality 
only to the formulation of plans and does not necessarily demonstrate 
that the Hipp group will, in the future, control the corporation, especially 
when it is remembered that the Charlotte residents collectively own 
52.85% of the stock. 

Diversification of Mass Media 

27. Piedmont alone of the applicants has raised the question of 

ownership of mass communication media. The picture is a simple one. 
The applicant WSOC, Inc., is licensee of an AM and an FM station in 
Charlotte; neither it nor its stockholders have other interests in any 
media of mass communication. Likewise the Charlotte resident stock- 
holders in Carolinas’ who hold approximately 53% of its stock have no 
other interests in broadcasting stations, newspapers, or theatres. BCS 
has an 81% interest in a television station at Columbia, South Carolina, 
and is licensee of WIST in Charlotte, and WIS and WIS-FM in Columbia. 
A somewhat similar situation exists with respect to Piedmont in that the 
local Charlotte stockholders have no interests in other communications 
media but the Wolfson-Meyer group own the licensee of a television sta- 
tion in Miami, Florida, as well as a chain of approximately 30 theatres 

in that area. It would be entirely unfair, as Piedmont hasdone, to say 
that Carolinas' has a television station whereas Piedmont does not, be- 
cause in each case a substantial minority stockholder has television in- 
terests. The distinction between Piedmont and its two opponents lies in 
the fact that both WSOC and a principal stockholder in Carolinas' have 
radio or television interests in and near Charlotte. The Wolfson-Meyer 
interests in both television and theatres are geographically at a consider- 
,able distance. Because of this it is possible to say that there will be 
more diversification of mass media ownership within Charlotte itself by 
a grant to Piedmont. On the other hand, ownership of a Charlotte station 
in itself raises some presumption that the licensee is acquainted with the 
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community -- a presumption which may always be rebutted by an un- 
favorable program record -- and this would conceivably be a reason for 
preferring either Carolinas’ or WSOC. At all events the differences be- 
tween the applicants with respect to diversification of mass media owner- 
ship are so slight that the area itself loses significance. . 
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Ultimate Conclusions é 

28. It is now possible to see all of the comparative areas in per- 
spective and thus to give them the necessary evaluation. There can be no 
question that both Carolinas’ and Piedmont have displayed a general 
superiority over WSOC in such major areas as program proposals, ‘civic 
activity of stockholders, and integration between ownership and manage- 
ment. The preference for WSOC on the matter of local ownership cannot 
be considered in isolation and would not, in any event, outweigh prefer- 
ences in these other areas. Apart from this, it has already been concluded 
that WSOC could not effectuate its proposals with the sums allocated for 
studios and pre-operational expenses. 

29. In selecting between Piedmont and Carolinas’, however, the 
.task is considerably difficult. Expressed succinctly, Piedmont has. shown 
superiority in the civic activity of its Charlotte stockholders and in the 
degree to which its ownership is integrated with management or operations. 
On the other hand, Carolinas' has been found to excel in the experience of 
its major stockholders and to merit a preference on the record of tele- 
vision station WIS-TV which is owned by one of its major stockholders. 
All of the other reliance points and the comparative areas suggested by 
them dwindle to insignificance when contrasted with these four major 
areas. Since no discernible difference was found in the quality of the Pied- 
mont and Carolinas' program proposals it is particularly important to-dis- 
cover which other comparative areas afford the greatest assurance that 


the proposals will become a reality. 
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30. Taking the most favorable view toward Carolinas', it is still 
apparent that those virtues for which it has been accorded a preference 
spring very largely from the activities of two individuals, Messrs. Shafto 
and Batson. This in no sense reflects upon the other stockholders but it 
must be recognized that neigher Mr. Hipp nor the Charlotte resident stock- 
holders contributed in any direct and substantial way to the designing of 
Carolinas' proposals. Those proposals in their entirety were largely the 
creation of Shafto, Batson and employees working under them. Piedmont 
likewise made full use of such of its stockholders as had previously en- ¢ ; 
gaged in television operations but many of Piedmont's Charlotte stock- | 
holders--persons who are neophytes in television but who possess all the 
zeal of the uninitiated--have materially contributed to fashioning that ap- 
plicant's proposals. By interrelating the various criteria and areas of 
comparison a means is found for establishing the real values of each. 

Past activity of Piedmont's local Charlotte stockholders, together with the 
significant accomplishments in creating program proposals and the presage 
that such activity will continue after broadcasting operations have begun 

is of primary significance. It is also important to note that the Piedmont 
stockholders who devoted their time in varying degrees to framing the 
proposals are persons representing a greater diversity of background and 
occupations than are the comparable stockholders in either WSOC or Caro- 
linas'. This fact must be considered even though no preference has been 
extended to J 
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Piedmont on the basis of the diversity of its business and professional 
interests because only the "active" stockholders are being considered in 
the present context. Integration of ownership and management in the case 


of Piedmont thus reaches that happy point where skill and knowledge of a 


community are united with imagination and resourcefulness. The results 
of this union are quite apparent in the quality of Piedmont's planning (see 
paragraph 87 of the findings of fact). This appraisal of the superiority — 
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on the part of Piedmont is strengthened when the civic record of its 
president, Mr.Everett, is also regarded and the margin of difference 
between Piedmont and Carolinas' at once becomes apparent. It can then 
be said that while Carolinas’ and Piedmont both have presented excellent 
program proposals, the supporting evidence gives more assurance of fal- | : 
fillment in the case of Piedmont. There must always be an element of 
regret in the necessity of denying an applicant so exemplary as Carolinas' 
but the nature of comparative proceedings renders such misfortunes in- 
evitable.. 

IT IS ORDERED, This 1st day of August, 1955, that, unless an 
appeal to the Commission from this Initial Decision is taken by any of 
the parties or the Commission reviews the Initial Decision on its own 
motion in accordance with the provisions of Section 1.853 of the Rules, 
the application of Piedmont Electronics and Fixture Corporation for a 
construction permit to establish a commercial television station on Chan- 
nel 9 in Charlotte, North Carolina, IS GRANTED; and, IT IS FURTHER 
ORDERED That the applications of Radio Station WSOC, Incorporated, 
and Carolinas’ Television Corporation for the same facilities ARE | 
DENIED. 


/s/ H. Gifford Irion 
Hearing Examiner 


Released: August 2, 1955 

and effective 40 days thereafter, 
subject to the provisions of the 
rule cited in the ordering clause 
above. 
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[ FCC, Received Sep. 29, 1955] 
EXCEPTIONS TO INITIAL DECISION 
On August 2, 1955, the Hearing Examiner released his Initial 
Decision in this case, granting the application of Piedmont Electronics 
and Fixture Corporation (hereinafter Piedmont"), and denying the 
mutually exclusive applications of Radio Station WSOC, Incorporated 
(hereinafter ''WSOC") and Carolinas’ Television Corporation (hereinafter 
"Carolinas"). | While we do not except to the grant to Piedmont, certain 
matters in the Initial Decision require modification or correction, and 
we accordingly except to the Initial Decision in the following respects: 
* aK * * 
[ 2704] 
[ FCC, Received Sep. 29, 1955] 


MEMORANDUM BRIEF IN SUPPORT OF 
EXCEPTIONS 


The Broadcast Bureau submits this Memorandum Brief in support . 
of its Exceptions in order to call to the Commission's attention serious 
errors committed by the Initial Decision. These errors are of three 
types: (1) unsubstantiated inferences from record facts, (2) significant 
misapplications and misinterpretations of criteria employed by the Com- 
mission in comparative proceedings, and (3) departures from established 


Commission policy. 
* 


[ 2711] 

xe * * * 

19. With respect to integration, we note that, Piedmont and 
Carolinas’ and WSOC would respectively have about 17.6 percent and 10 
‘percent and 6 percent integration of ownership into management. These 
slight differences in percentage of ownership, are, in our opinion, of 
tenuous Significance. 
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[2770] 
DECISION FCC 56-1227 39065. 
By the Commission: Commissioner Doerfer dissenting and voting for 
o Carolinas’ Television Corporation; Commissioner Craven abstaining . { 
from participating. i 
Preliminary Statement : 

1. In this proceeding Radio Station WSOC, J— (herein- 
after called "WSOC"), Piedmont Electronics and Fixture Corporation 
(hereinafter called "Piedmont"), and Carolinas' Television Corporation 
(hereinafter called "Carolinas'") each requests a permit to.construct a 
na commercial television station to operate on Channel 9 in Charlotte, 
| North Carolina. On January 13, 1954, the Commission found each appli- 
cant legally, technically and financially qualified to construct, operate 
and own a television broadcast station. The applications are mutually ~ 
exclusive and were designated for comparative hearing to determine 
which of the operations proposed in the above-entitled applications would 
best serve the public interest, convenience and necessity in the light of 
the record made with respect to significant differences —— the appli- 


* TRS em, 


- cations as to: 
: Coa let ge oRQT71] 
| ‘ (a) The background and experience of each of the above- 
' | named applicants having a bearing on its ability to own and operate 
i , the proposed television station. 
(b) The proposals of each of the above-named ee 
with respect to the management and operation of the proposed 
— station. . 
; (c) The programming service proposed in each of the above- 
| entitled applications. 
i 





The order of designation also empowered the Hearing Examiner to add | 
an issue as to whether the funds available to each of the several appli- 
cants would give reasonable assurance that the proposals set forth in 
the application would be effectuated. On March 24, 1954, by 
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Memorandum Opinion and Order, 10 RR 375, this issue was added 
insofar as it related to WSOC. 

2. Pursuant to Section 1. 841 of the Commission's Rules the rec- 
ord was opened with a hearing conference on February 12, 1954. A 
second conference was held on March 8, 1954. On March 23, 1954 the 
Hearing Examiner issued a Statement and Order, 10 RR 354b, to govern 
the course of the hearing, and a Supplemental Statement and Order was 
issued on May 11, 1954. The taking of evidence commenced on July 8, 
1954 and the hearing proceeded with adjournments from time to time 
until March 8, 1955. The record was formally closed on March 21, 
1955. Proposed findings of fact and conclusions were submitted by the 
three applicants on May 2, 1955, and reply findings were filed on May 20, 
1955. 

3. The Initial Decision of Hearing Examiner H. Gifford Irion, 
looking toward a grant to Piedmont Electronics and Fixtures Corporation, 
was released August 2, 1955. Exceptions and briefs were filed by all 
parties on September 28, 1955 and replies thereto were filed October 
31, 1955. Oral argument was held before the Commission en banc on 
June 25, 1956. The Commission has carefully considered all of the 
exceptions. Those that have been granted, either in whole or in part, 
are reflected in this opinion; the others, or the portions not so granted, 
are denied either as contrary to the record, or as adequately reflected 
by the decision, or as having no decisional significance here. 

FINDINGS OF FACT 
_The Community Involved 

4. Charlotte, North Carolina, with an estimated population of 
almost 150,000, is the largest city in the Carolinas. It is the county 
seat of Mecklenburg County which has a population of 218, 000 persons. . 
The city has more than 500 manufacturing plants, employing over 
22,000 persons. There are 39 schools in operation in the city. 
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In addition to public schools, there are Queens College (which is a non- 
profit liberal arts college for women with an enrollment of approximately 
700 students and 30 faculty members), Charlotte College (co-educational), 
Johnson C. Smith University (for Negroes), and Davidson College (for 
men). The whole county has 73 schools. Charlotte has more than 250 
churches and religious organizations representing every major denomina- 
tion. It also has a symphony orchestra, a "Little Theatre" group and 
a number of museums. Charlotte is a leading medical center in the t 
South and there are extensive industrial and agricultural activities within 
the city and its environs. Charlotte has a total of six standard broadcast _ 
stations and one FM station. It has two television stations WBTV (Chan- 
nel 3) and WQMC (Channel 36), and in addition to the channel here in 
contest, there is one other assigned to Charlotte, the educational Chan- 
nel 42.* There are approximately 100 motion picture theatres in and 
within a 50-mile radius of Charlotte. It is approximately 85 miles 
from the cities of Columbia, South Carolina and Greenville, South 
Carolina. 
* WQMC now has authority to remain silent until March 17, 1957. 

The Applicants 

5. All three of the applicants are corporations organized under the 
laws of North Carolina. WSOC, Inc. has been in existence for over 
twenty years and is licensee of Stations WSOC (AM) and WSOC-FM. The. 
other two applicants are corporations which were organized for the pur- 
pose of seeking the channel involved in this proceeding. 

6. WSOC, Inc. The officers, directors and stockholders of this 
corporation, all of whom have been residents of Charlotte for at least 
twenty-three years except Larry Walker who has lived in Charlotte a 
total of fourteen years, are as follows: | * 


“ 
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3 Percent Percent 
Official Shares After 


Stockholder ‘Capacity Held Subscription 
Earle J. Gluck Pres. -Dir. 0. 72 1.06 


E. E. Jones ‘V. P. -Dir. 31. 432 48. 04 
Hunter Marshall Director 16. 332 22. 07 


R.S. Morris Secy. -Treas. 36. 416 22.11 
Dir. 


Larry Walker2/ Exec. V. P. -Dir. .00066 Less than 
1 


Adelaide Marshall | -- 14. 599 6. 48 
Charles Marshall V.P. Dir. 0.5 22 


1/ There exists an option agreement by which Larry Walker is entitled | 
to purchase certain additional shares of stock. If this option is exer- 
cised, Mr. Walker would have a 4, 9% stock interest and the ownership 

of the other stockholders would in each case, except that of Mr. C. 
Marshall, be slightly reduced. 
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7. Earl J. Gluck, president and director of WSOC, has resided 
in Charlotte all of his adult life. He served as a chief radioman in the 
Navy during World War I and as a commissioned officer during World 
War II, now holding the permanent rank of Captain. From 1922 to 1927 
he was employed by the company which constructed what is now Station 
WBT in Charlotte and was general manager and chief engineer of that 
station from 1927 until 1933. In the latter year he transferred to his 
present position at WSOC where he has remained since except for his 
naval duty. Mr. Gluck has had no employment experience with a tele- 
vision station, but has made visits to various stations over a five-year 
period to study their operations. He anticipates serving full-time as 

“wgeneral manager of all of the WSOC stations (AM, FM and TV), divid- 
ing his time between them as necessity demands. He holds a first 
class radiotelephone operator's license. Mr. Gluck is a member of the 


Naval Reserve and has been a teacher of electricity in the YMCA night 
WA ; 
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school in Charlotte. In addition, he has served in executive capacities 
with Charlotte Kiwanis Club, Charlotte Engineers Club, Charlotte Re- 
tail Merchants Association, United Community Fund, Kilgo Methodist 
Church, Mayor's Committee for Educational Television, Housing 
Authority of City of Charlotte, and Salvation Army. 

8. E. E. Jones, vice-president and director of WSOC since 1933, 
has resided in Charlotte for the past 43 years. He regularly attends the 
meetings of the WSOC board of directors and, his office being located 
close to the station, he is in frequent contact with sales personnel and 


the manager. In addition, Mr. Jones has also been active in the station's 


dealings with its national representatives and the network with which it 
is affiliated. His activities in connection with the proposed station would 
be of similar character. Mr. Jones is also president and a director of 
Pyramid Life Insurance Company, and serves in an executive capacity 
with fifteen other corporations, the vast majority of which are automo- 


bile associations. Mr. Jones has been a member of the Board of Trustees 


of Queens College for about twenty years, from whom he received the 
Algernon Sydney Sullivan Award in 1951 for service to the college. In 
addition, he has served as officer or director of the Charlotte Council 
of Boy Scouts, Charlotte Chapter of the American Red Cross, Commun- 
ity Chest Drive, Charlotte Kiwanis Club, and Selective Service Board 
#3. He has also served as Deacon in the First Presbyterian Church 
and in the Myers Park Presbyterian Church. 

9. Hunter Marshall is a practicing attorney who has served as 
local counsel for WSOC and has attended all its directors meetings 
since it was established in 1933. Mr. Marshall visits the station several 
times a week, and is in daily contact with the station advising on legal 
or on personnel and public relations matters. He would continue these 
duties in the television operation. Mr. Marshall has been a member. 
of the Board of Trustees of Queens College for the past twenty-five 
years, from whom he received the Algernon Sydney Sullivan Award in 
1948 for outstanding service to the college. He has held offices in both 
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_the local and national Presbyterian Churches. In 


e 


[2774] 
addition, he is a member of several fraternal and bar associations. His 
wife, Mrs. Adelaide Marshall, and son, Charles Marshall, are also 
stockholders of WSOC, the latter having been serving as full-time pro- 
motion and publicity director of the station since leaving the armed 
forces in 1945. He is director and vice-president in charge of sales, 
promotion and publicity, and would serve in this capacity for the televi- 
sion station. Mr. Charles Marshall, among other things, is a member 
of the Board of Directors of the Junior Chamber of Commerce and the 
Charlotte Kiwanis Club. He is a Deacon of Myers Park Presbyterian 
Church and President of the local chapter of Kappa Alpha Fraternity. 
The record shows no community activities for Mrs. Adelaide Marshall. 
It is not proposed that she will participate in the proposed operation 
other than as a stockholder. 

10. Robert S. Morris has been secretary-treasurer and director 
of WSOC since 1930. When the station was moved to Charlotte in 1933, 
he established his residence there and has lived there ever since. Mr. 
Morris has been a licensed radio operator since 1925. From 1928 to. 
1929 he was an engineer of Station WBT, Charlotte, and, for the next’ 
four years, manager of WSOC when it was at Gastonia. Since 1933, Mr. 
Morris has devoted his full time as secretary-treasurer to the account- 
ing side of the station's operations and as a member of the board of 
directors. He would serve in these same capacities for the television 
station. Mr. Morris listed his membership in the Presbyterian Church 
as the a community activity. 

- Larry Walker, who will be exscutive vice-president and gen- 
eral manager of TV operations of WSOC, has been in "show business" 
“Sigce 1919 and, in more recent years, has devoted his time to radio and 
television. When he returned to Charlotte in 1942 (having previously 
worked there with WBT), he became production manager of WB; and, 
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through a series of promotions, later became assistant general manager 
of both the AM and TV (WBTV) stations. At the time of his resignation 
in November of 1953 to accept his present position at WSOC, he was also 
vice-president and a member of the board of WBT's licensee company. 
WBTV commenced operation on July 15, 1949, and commenced local live 
programming in September of 1951. Mr. Walker devoted the major por- 
tion of his time during this period to the television operation. Mr. .Walker 
is a member of the Board of Directors of the Charlotte Symphony Or- 
chestra, North Carolina Symphony Orchestra, Charlotte Opera Associa- 
tion, and the Charlotte Nature Museum. He has been chairman of the 
Mayor's Committee for educational television in Charlotte, and active 
in the Rotary Club, Chamber of Commerce, Better Business Bureau and 
Association of Christians and Jews. | 

12. Its opponents have attacked WSOC on the ground that Mr. 
Walker, who is primarily responsible for its television proposal, alleged- 
ly displayed a lack of knowledge of the art. To demonstrate this, Pied- 
mont and Carolinas’ point to the fact that although Mr. Walker was at 
WBTV and should have been familiar with its studios, he mistakenly 
stated in his 
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testimony that the WBTV studio floors were cement with no covering. 
He also testified that he had never known of any dust problem to result 
from the use of cement floors. The evidence shows that WBTV's - 
studio floors were covered with linoleum during the period Mr. Walker 
was employed there, that they were not cement but were constructed of 
tile blocks and that dust problems may occur in the use of cement floors. 
In similar vein, the opponents point to instances during cross- 
examination of Mr. Walker when he appeared unfamiliar with certain- 
details in the WSOC proposal and particularly with respect to personnel 
assignment schedules. Apart from the fact that this alleged lack of 
familiarity resulted for the most part from misunderstandings between 
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the questioner and Mr. Walker, those so-called deficiencies in his 
knowledge are not sufficient to detract from‘his experience record. 
Piedmont Electronics and Fixture Corporation 
13. Except for 40% of the stock which is held by Messrs. Wolfson 
and Meyer and their jointly owned company, Wolfson-Meyer Enterprises, 
Inc. , all of the stock of this applicant is held by Charlotte residents, 
most of whom have lived there for considerable periods of time. The 
officers, directors and stockholders are shown as follows: 2 


Eb 8+ 
















Office Stock 

* Herschell Hill Everett President, Director 10% 
Henderson Belk | Vice-President, Director 22 
Mitchell Wolfson | Vice-President, Director 15 
LeGette Blythe Vice-President . 667 
Carl G. McGraw Treas. , Asst. Sec., Dir. 5 
David M. McConnell Secretary, Director 10 
Dr. George Heaton Director 1 
Sidney Meyer 15 
Wolfson-Meyer Corp. 10 
Thomas M. Belk 5 
Irwin Belk 3 
John M. Belk 1.133 
Dr. Monroe T. Gilmour - 667 
Claude L. Albea . - 533 
Charles A. Hunter 533 
Bradford Hunter - 467 

100. 000 


2/ There exists an option agreement by which Charles E. Bell, Robert 

J. Ross and Joseph'F. Kline are entitled to acquire approximately 7% 
«of the stock of this applicant from the Wolfson-Meyer interests. If 

option is exercised, Bell would hold 4%, Ross, 2% and Kline, 1% 

interests, with the Wolfson-Meyer interest being reduced to 33%. If 

such interests are acquired, in the event of termination of their em- 

ployment otper than by dismissal without cause, the stock would be 

- (footnote 2 ontinued on following page) — 
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(footnote 2 continued from preceding page) 
reacquired by the Wolfson-Meyer interest at purchase price or book 
value, whichever is the higher. 
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14, In describing the origin and organization of Piedmont, this 
applicant has referred to Herschel Hill Everett, president and ten percent 
stockholder of Piedmont, as the "catalytic agent, " who was primarily 
responsible for bringing this corporation into existence. Mr. Everett 
has been a resident of Charlotte since 1922 and during most of this time | 
he was engaged in the motion picture business, either as owner or opera- 
tor of theatres. In this work, he had experience in the selection of: film 
and, to a lesser extent, live attractions, which would, according to his 
judgment, make well-balanced theatre programs and would suit the taste 
and needs of the people. His theatres were, for the most part, in the 
areas surrounding Charlotte rather than in the city itself. On January 1, 
1954 (twelve days before the applications herein were designated for hear- 
ing), Mr. Everett sold his eighty theatres to two of his employees, who 
furnished one forty-eighth of the purchase price. During the eighteen 
years over which they will pay off the balance, Mr. Everett will hold a 
mortgage which prevents the sale of any capital asset or any encumbrance 
without his consent. Except for a brief period prior to the sale of these 
interests, during the past five years he has devoted his time to various 
civic, charitable, educational and other organizations inasmuch as his 
partner has been carrying on the theatre business. Mr. Everett pro- 
poses to curtail his civic activities and to devote full time as president to 
the television station if Piedmont receives the grant. Mr. Everett was 
Charlotte's "Man of the Year" for 1952. He was at one time chairman 
of the Board of Trustees at Queens College and its acting president. In 
1952 he was the first president of Charlotte Community Services, Inc, 
and has been an officer, trustee or director for the following: Transyl- 
vania Music Camp, Charlotte Community Chest, Crittenton Home, Char- 
lotte YMCA, Charlotte Memorial Hospital, Boy Scouts of — 
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American Red Cross, Chamber of Commerce, Trinity ‘Presbyterian 
Church, Charlotte Park Association, Charlotte Lions Club, and of other 
civic and social clubs in Charlotte. 

15. The formation of Piedmont came about in this way. Mr. 
Everett in 1951 conceived an interest in the operation of a television 
station and held discussions with his son-in-law, Henderson Belk, 

‘regarding the organization of a corporation. Neither of these gentle- 
men believed they had the "know how" and desired to secure the affilia- 
tion of someone with television experience. At a meeting in New York, 
during a Theatre Owners’ convention, Everett had discussions with 
Mitchell Wolfson, who was part owner of television station WTVJ in 
Miami, Florida, and was also in the motion picture exhibiting business. 
Everett and Wolfson had known one another for a considerable period of 
time and, from these initial discussions, the interest waxed. Subse- 
quently, other friends and neighbors of Everett and Belk evinced inter- 
est and were drawn into the formation of the corporation. 

16. Henderson Belk, the largest single stockholder of Piedmont, 
is the son-in-law of Mr. Everett. He is associated with the Belk De- 
partment Stores. The 330 Belk stores are owned by individual compan- 
ies. Henderson Belk owns about 10% in each of them and 


[2777] 
is an officer and director in most of them. In addition, he is the direc- 
tor of executive personnel for all 330 stores. Mr. Belk was born in 
Charlotte in 1923 and has resided there since that time. He is a vice- 
president and director of Piedmont and proposes to devote twenty hours 
per week to the affairs of the proposed station as advisor on operation, 
management, and financing. His principal civic and community activi- 

. ties are as Scoutmaster of various Boy Scout Troops, Deacon of Trinity 
7 Presbyterian Church, and as Director and Trustee of United Service 
5 Organizations of Charlotte. 
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17, -Mitciiell Wolfson, together with his brother-in-law,. « 
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Sidney Meyer, and their jointly owned company, Wolfson-Meyer Theater 
Enterprises, Inc., own 40% of Piedmont; Station WIVJ in Miami, Flori- 
da; and 20% of Florida-Georgia Television Company, Inc., which was 
awarded a construction permit in an August 31, 1956 Decision by the 
Commission for Channel 12 in Jacksonville, Florida. Mr. Wolfson's 
and Mr. Meyer's television experience dates from 1949 when the Wolf- 
son-Meyer group acquired control of the Miami station. Since neither 
Mr. Wolfson nor Mr. Meyer is from the Charlotte area, they have no 
civic or community record in this area. Mr. Wolfson estimated that 

he would spend five or six months in Charlotte during the construction 
and early operations of Piedmont's station and that thereafter he would 
devote approximately 20% of his time to the station, plus being in con- 
stant contact with Mr. Everett. 

18. In addition to the Wolfson-Meyer interests, certain other in- 
dividuals from Station WTVJ in Miami will hold positions in the proposed 
station. These are Joseph H. Kline, who will be fulltime operations 
manager, and Robert Jacob Ross, who will be full-time station manager. 
Each holds an option to buy stock. (See footnote 2) Ross has served the 
establishment of Station WTVJ since 1948 as purchasing agent, comp- 
troller, assistant to the vice-president, general manager in charge of 
guest relations and film buying, and office manager. Mr. Kline came 
with WIVJ as engineer in 1949 and then became operations manager 
in the fall of 1953. Neither of these men has lived inCharlotte. Charles 
Edward Bell, who is the proposed full-time general manager, also has 
an option to purchase stock in the proposed station. (See footnote 2) 

He was employed by radio stations from 1941 to 1949 and, in 1951, went 
with television station WBTV in Charlotte. This was followed by em- 
ployment with the Allen B. DuMont Laboratories, Inc., WAPA-TV in 
Puerto Rico, and McCann Erikson Corporation. In all of these positions 


he was concerned in some degree with either station management or 
production of television programs. Mr. Bell has lived in Charlotte 
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of the Kiwanis Club. 

19. Carl G. McGraw, who is treasurer, assistant secretary 
and a director of Piedmont, has lived in Charlotte for thirty years 
and is president of Union National Bank of Charlotte. He is alsoa 
director of Cole Manufacturing Company and of the Charlotte Observer, 
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a morning newspaper. In the latter company, his directorship is only 
"honorary" and, at the present time, he rarely attends meetings of the 
board. He holds no ownership interest in this paper. He will advise, 
in addition to his other duties, on programs relating to industry, busi- 
ness, and finance. He is on the board of the First Baptist Church, 
Chamber of Commerce, YMCA, and Charlotte Memorial Hospital. He 
is also active in the Masons, Red Cross and Community Chest. 

20. At the suggestion of Mr. McGraw, Dr. George Heaton was 
brought into the corporation. Dr. Heaton is a Baptist minister, who 
has lived in Charlotte since 1943. He is a director of Piedmont and 
will advise on all programs of a religious character and those relating 
to management-labor issues. He is a member of the Welfare Board of 
Mecklenburg County, director of the Community Chest, president of 
Social Agencies, and a member of the Rotary and Kiwanis Clubs. 

21. David M. McConnell, an attorney in Charlotte, is secretary 
and a director of Piedmont. He formerly served in the Armed Forces 
and was secretary at one time to Senator James F. Byrnes. He has 
lived in Charlotte since 1946 and is general counsel for the Belk De- 
partment Stores. Mr. McConnell, in addition to his secretarial duties, 
will be local counsel of the corporation and will advise on various pro- 
grams concerned with the community. He is a Ruling Elder of the 
First Associated Reformed Presbyterian Church, chairman of the 
Mecklenburg County Democratic Executive Committee, director of 
the Mental Health Clinic and of the North Carolina Citizen's Association, 


in addition to memberships in many other community organiz aio 1s and 
€ me . enh, — 
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bar associations. | 
William LeGette Blythe has lived in Charlotte his entire life, 

is a writer and former newspaperman who, from 1922 to 1950, was em- 
ployed in various capacities by the Charlotte News, Mecklenburg Times, 
and Charlotte Observer. He is the author of several books and plays 
and has received two awards for his literary accomplishments. Mr. 
Blythe is to be vice-president in charge of public service and consultant 
on programming on a full-time basis. He is a member of the board of. 
directors of the Mecklenburg County Tuberculosis Association and of 
the North Carolina Conference of Christians and Jews. In addition to 
being active in various community organizations, including literary 
and historical societies, he is a member of the Session of the Hunters- 
ville Presbyterian Church. | 

23. Dr. Monroe T. Gilmour is a physician who has lived in Char- 
lotte since he established his practice there in 1941. He has belonged 
to a number of professional societies and has published five medical 
papers. He was president ofthe Mecklenburg County Medical School 
from 1951 to 1952, and is a member of the board of directors of the 
Mental Health Society, American Red Cross, Mecklenburg Tuberculosis 
Association, Heart Association, Chamber of Commerce, Alexander 
Home and Community Chest. He was originally not interested 
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in investing in the corporation but declared that his mind was changed 
because he believed that television would offer a means of conveying to 
the public certain medical information which he thought it should have. 
He will be advisor on all programs related to medicine. 

24. Claude L. Albea, who is a linotype operator and has held 
high offices in the Charlotte and State Federation of Labor, will advise 
on programs relating to labor, municipal government, politics, and 
fora programs. He has served in Charlotte as — Pro Tem for 
— and as a city council member for twenty years. He is ——— 


re 
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in veteran organizations and in the First Associated Reformed Presby- 
terian Church, among other civic organizations. 

25. Charles Alexander Hunter, a dairy farmer and milk retailer, 
will be advisor on programs related to agriculture and youth activities. 
He is a director of Charlotte's Children's Nature Museum, Rotary Club 
and The North Carolina Dairy Foundation. In addition to being an elder 
of South Park Presbyterian Church, he is active in Scouts and the.Ameri- 
can Youth Foundation. He has lived in Charlotte since 1918. 

26. Bradford Hunter is also a dairy farmer who will advise on 
agricultural subjects and interests. He is deacon of Steele Creek 
Presbyterian Church, a director and past president of the Mecklenburg 
Artificial Breeders’ Association, and other civic organizations. He 
has lived in Charlotte since 1916. 

27. Thomas M. Belk, officer and director of Belk Department 
Stores Enterprises and of other business enterprises, has lived in 
Charlotte since 1925. He is a member of the board of directors of the 
Home Mission of Synod and Charlotte YMCA, in addition to being a mem- 
ber of many civic and cultural. organizations. He will advise on pro- 
grams related to youth activities. 

28. Irwin Belk, who has resided in Charlotte since 1922, is an 
officer and director of Belk Department Stores Enterprises, as well 
as being an officer and director of other business enterprises. He will 
be advisor on the program "Around the Town" and coverage of conven- 
tions and other large assemblages. Mr. Belk is director of Charlotte 
Lions Club, Chamber of Commerce, Workshop for the Blind, Charlotte 
Opera Association, Alexander Home for Orphans, as well as deacon of 
the Calswell Memorial Presbyterian Church and a member of the Fi- 
nancial Committee of Queens College. He is also a member of numerous 
* other civic organizations. 

— John M. Belk, who has resided in Charlotte since 1920, is 
icer and director of Belk Department Stores Enterprises, as 
-well as in several other businesses. He will advise — 
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programs relating to sports. He is a member of the Board of Trustees 
of Presbyterian Junior College, deacon of Calswell Memorial Presby- 
terian Church, and is a member of several other organizations. 
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30. Carolinas’ Television Corporation comprises two readily 
discernible groups: The Broadcasting Company of the South (BCS) and 
a group of Charlotte residents. Its officers, directors and stockholders 
are shown as follows: 7 | 


oe 
at 
> 


Office and/or tits Percent of ¢ 
Name Directorship Stock 
George Melvin Ivey Chairman of Board, Director 5.5 


G. Richard Schafto President, Director 4.25 
Charles A. Batson Vice-President, Director | <a. - 
James J. Harris Vice-President, Director 11.00. 
John Edward Burnside Vice-President — 857. 
Edward M. O'Herron, Jr. Treasurer, Director 3. 5 
William H. Barnhardt Director | a 5.5 
Francis M. Hipp Director | 0 
Robert R. Scales, Jr. Secretary, Asst. Treasurer 0 
J. Spencer Bell : . 2.75 
Miss Ruth G. Conger 1.375 
Rush Smith Dickson 11. 00 
Estate of Dr. Hardy Liston 7 1.375 
Louis L. Rose . 2.75 | 
The Broadcasting Company of the South (herein called BCS) 43. 00 

31. G. Richard Shafto has been associated with WIS in Columbia 
since 1932. As general manager of BCS he has had over-all responsi- 
bility for the operation of WIST in Charlotte and has frequently visited 
that city for short periods of time since 1946. As general manager’ 
of BCS and its predecessor, Surety Broadcasting Company, he was 
ae ae for WSFA-AM and FM in Spartanburg, South saa 
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which BCS owned and operated from 1947 to 1954. He is also president 
and a director of WIS-TV Corporation and is general manager of AM 
station WIS. Mr. Shafto commenced his radio experience in 1924 asa 
radiotelegraph operator on a vessel and was later employed in the sale 
of broadcast equipment throughout the Southeastern States. Since 1932 
he has been general manager of station WIS and supervised the con- 
struction, staffing and initial operation of WIS, WIS-FM and WIS-TV; 
the construction and operation of WIST and WIST-F™M (no longer on the 
air) were also under his supervision. On the state and national level he 
has been both a director and officer of broadcasting associations, has 
served on network advisory groups and has been a consultant to the 
federal government on radio matters. In May, 1954 he became a mem- 
ber of the television code review board of NARTB and was also elected 
to the board of directors of Broadcast Music, Inc. Mr. Shafto will be 
the chief executive officer of Carolinas’ and will visit the station once 
each fortnight during construction and initial operation. Thereafter 
his visits will occur once a month but he will receive weekly operational 
reports and be in daily communication with the general manager. He 
supervised the drafting of Carolinas' policy statement and participated 
in the development of its program schedule. He has a record of many 
civic and community activities. None of these activities however are 
in Charlotte and Mr. Shafto does not propose to become a resident of 
that city. 
[2781] i 
32. In its proposed findings Piedmont catalogued a considerable 
number of instances where Mr. Shafto did 1 not have a ready answer re- 
garding the details of BCS station operations. Mr. Shafto is the chief 
'», executive officer of these radio and television properties and he had 
the primary responsibility for planning the proposed television station. 
The findings sought by Piedmont, however, are not re 4 Most 
of — relate to knowledge of details not normally eS 








. = [2781] 
* in Mr. Shafto's position. In general, his testimony showed that he had 
a broad perspective on the operations of WIS, WIST, WSPA and WIS-TV. 
A substantial number of exhibits relating to Carolinas’ proposals were 
identified by him and he stood cross-examination upon them. As 
Carolinas’ points out in its reply to Piedmont's proposed findings. Mr. : 
Shafto's testimony covers several hundred pages of the transcript and 
he could not be expected to recall, without notes, every fact which was 
asked of him. There is no record support for a finding that Mr. Shafto 
was equivocating or concealing information. The only finding which can 
be made with respect to his alleged lack of familiarity with operational é 
details is that responsibility for administering the daily operations of 
the BCS stations admittedly rests with local managers. For these 
reasons the findings requested fail to sustain the point urged by Pied- 
mont as to Mr. Shafto's lack of familiarity with BCS station opera- . 
tions. 

33. George Melvin Ivey's principal business occupations are the 
offices of secretary-treasurer, chief executive officer and director of 
J. B. Ivey and Company, which operates a Charlotte department store. 
He likewise holds positions in five affiliated companies operating de- 
partment stores elsewhere. Prior to May, 1953 he owned a small 
interest in the licensee of station WGIR in Charlotte but now has no 
broadcast interests other than in this applicant. As chairman of the 
board he will review weekly operational reports, including reports on 
programs, and will be available for daily consultation with the general 
manager. Mr. Ivey has lived in Charlotte since 1900. Mr: Ivey's civic 
activities, among others,,, includes the following: Officer and campaign 
chairman of the Community Chest, director of United Community Ser- 
vice, officer of the YMCA (local, state-wide and national), trustee of 
Greensboro College, Third Army Advisory Committee, United States: 
Civil Service Commission 4th Region Advisory Committee, chairs 
of City Aviation Committee, Sons of Confederate Veterans, director 
of —— of Art and North Carolina Symphony Society, wu a 
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of Charlotte Public’ Library, director of National Conference of Chris- 
tians and Jews, producer of the historical musical drama, "Shout Free- 
dom, '*and member of a society for the preservation of antiquities. 
He was Charlotte 'Man of the Year" in 1948 and has been active in 
church work, including the board of directors of the North Carolina 
Council of Churches. He was state chairman of the American Heritage 
Foundation in 1953. . , 

34. Charles A. Batson now. resides in Columbia but proposes to 
move to Charlotte in the event of a grant. He is currently managing 
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director of WIS-TV and serves as director of television for BCS. His 
broadcasting experience includes employment at Station WFBC in Green- 
ville where he was program director from 1938 to 1941. After service 
in the armed forces, where he likewise had radio duties, he was on the — 
staff of NAB for more than five years as director of information and 
director of television. Since 1951 he has been with BCS as director 
of television, and proposes to be in charge of the day-to-day operations 
of Carolinas’ station. Mr. Batson has participated in civil activities 
in Columbia and Greenville only to a small extent. J 

35. John E. Burnside, who is a vice-president of Carolinas’ 
and, as such, will receive weekly operation reports, is president and 
director of Home Finance Group, Inc. of Charlotte, North Carolina, 
which he founded in 1944. He has lived in Charlotte fifteen years. 
Mr. Burnside was a member of the Charlotte School Board and is now 
director of Boy Scouts of America, Salvation Army, and Florence 
Crittenton Home. In addition, he has been chairman of United Appeal 
and of a fund-raising campaign for Myers Park Baptist Church, of which 


- he was also chairman of the board of deacons. 


36. James J. Harris, vice-president of Carolinas', came to 
Charlotte in 1935 and established the James J. Harris and Co. , general 
insurance. Mr. Harris will receive weekly operations rep * yin cluding 
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sales activity, billing and resume of public comment on programs and 
personalities. He will also be available for weekly telephone consulta- 
tion with the general manager. Mr. Harris was a trustee and chairman 
of Building Fund Drives of Charlotte Memorial Hospital and of the 
YMCA. He was a trustee of Queens College and director of the Cham- 
ber of Commerce, American Red Cross, United Appeal, and on the 
council of the Boy Scouts of America. 

37. Edward M. O'Herron, Jr., treasurer of Carolinas', is 
vice-president of a large wholesale and retail drug concern, Eckerd's 
Drugs, Inc. Mr. O'Herron will receive weekly operations reports, in- e 
cluding bank balances, accounts receivable and billings. He will be 
available for daily phone conversations. He is serving as a Representa-. 
tive in the North Carolina General Assembly. He is a member of the 
board of the Charlotte Memorial Hospital, Charlotte Salvation Army, . 
Charlotte YMCA, Florence Crittenton Home, as well as being an active 
member in other organizations of a civic nature. He has lived in Char- 
lotte since 1921. 

38. William H. Barnhardt, director of Carolinas’, is president 
and treasurer of a family-owned textile company, and is also associated 
with real estate, insurance, finance, and banking companies. He too 

viu receive weekly operations reports, including sales activity, billing 
and resume of public comment and he will be available for telephone 
conversations. He has lived in Charlotte 27 years and has been active 
as trustee of Queens College, the Historical Foundation, Johnson C. 
Smith University, and Florence Crittenton Home. He is an elder in 
the Myers Park —— Church and was president of the YMCA, 
and is a member of other civic and social organizations... He has lived 
in Charlotte for 27 years. 
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problems. He is legal counsel for Liberty Life Insurance Company, 
Surety Life Insurance Company and WIS-TV with which he has been asso- 
ciated since August 17, 1950 as secretary and a director. He resides 
in Greenville, South Carolina, and thus has no community service rec- 
ord in Charlotte. 

40. Francis M. Hipp, a director of Carolinas’, is the principal 
figure in BCS, and resides inGreenville, South Carolina, and will be 
available for conferences on station policy, operation or personnel prob- 


lems. He is president of Liberty Life Insurance Company and vice- 
president and director of Surety Life Insurance Company. His business , 
interests, aside from those connected with broadcasting (through BCS, £ 
which he has been associated with since 1950 as vice-president, treas- — 
urer and director), include director of Charlotte News Publishing Com- | 
_ pany in Charlotte and director of South Carolina National Bank of ‘ 
- Columbia. He has frequently visited Charlotte and has many business ~ 


- activities there. He has no civic connections in Charlotte. 
; 41. The Broadcasting Company of the South has 105 stockholders, 
none of whom owns more than 13.6%. The majority of the stock is held 
by the Hipp family of Greenville, South Carolina, Ninety-seven of the 
stockholders, owning a total of 84.7% in the aggregate, reside in the 
Carolinas and 64 of them, owning 80%, reside in the western part of 
the Carolinas. All officers and directors of BCS are residents of the 
Carolinas. This company is licensee of station WIST in Charlotte and 
stations WIS and WIS-FM in Columbia, South Carolina. It previously 
owned station WSPA in Spartanburg but disposed of it in March, 1954. 
BCS now owns 81% of the stock in WIS-TV — permittee of 
station WIS-TV in Columbia. — 
42. J. Spencer Bell, counsel for Carolinas’, will be available 
_ for conference at any time on legal questions affecting day-to-day opera- 
‘tions. He is past president of the North Carolina Bar Association 
and a partner in the law firm of Bell, Horn, Bradley and Gethardt of 
Charlotte. Mr. Bell is chairman of Mecklenburg = ' 
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and a member of the Official Board of the First Methodist Church in 
Charlotte. He has lived in Charlotte his entire life. 

43. Rush Smith Dickson will be available for program and policy 
guidance as a stockholder of Carolinas’. Mr. Dickson is an investment 
banker, being chairman of the board of R. S. Dickson and Company, 
Inc., which has its principal office in Charlotte and branch offices in 
New York, Chicago, Richmond, Raleigh, Columbia, Greenville and 
Atlanta. Together with his family, Mr. Dickson owns approximately 
35% of the stock of this company and he is also president of a textile 
manufacturing firm. He is board chairman or a director of companies ¢ 
engaged in banking, manufacturing, distributing and railroads. Mr. / 
Dickson is president of Rush S. Dickson Family Foundation, Inc. 
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Charlotte, which is a charitable organization making donations to churches 
and colleges. He is a trustee of Queens College, a deacon of the Meyers 
Park Baptist Church, president of the North Carolina Citizens’ Asso- 
ciation, former member of the Board of Governors of the Investment 
Bankers’ Association of America, vice-chairman of the Board of the 
Charlotte Memorial Hospital Authority, and director of the Chamber 
of Commerce. He has lived in Charlotte since 1929. 

44. Piedmont attempted to show a connection between Mr. Dick- 
son and the licensee of stations WBT and WBTV in Charlotte. The 
facts are these: Mr. Dickson and members of his family own 37% 
in R. S. Dickson & Company. Mr. John E. Burnside of Carolinas’ 
also holds a share in thigcompany. R. S. Dickson & Company is 
an investment banking house which deals in stocks and securities, 
purchasing and holding them for varying lengths of time with the inten- 
tion of reselling them at a profit wherever possible. Fromtime to time 
R.S. Dickson & Company has purchased stock of the Jefferson Standard 
Life — Company which owns the licensee of WBT and WBTV. 

4 ‘kson & Company did not own any of the Jefferson stock at the e 
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time of the hearing and the amounts which had been previously held were 
less than 1% of Jefferson's outstanding stock.. The blocks of stock so 
held were sometimes retraded within ten minutes and on other occasions 
were held for more than six months to take advantage of capital gains. 
There is not the slightest evidence that Mr. Dickson, Mr. Burnside or 
R. S. Dickson & Company ever had anything to do with the operation of 
stations WBT and WBTV. 

45. Mrs. Ruth G. Conger will act in an advisory capacity to 
‘Carolinas’ in community and civic affairs. Miss Conger is assistant 

_ to the chairman of the Board of Associated Transport, Inc., Charlotte, 
North Carolina, and New York, New York. She has lived in Charlotte 
since 1929 and is director of the YWCA, Social Planning Council of 
Charlotte, United Community Service, American Cancer Society and 
Travelers’ Aid Society. 

46. Louis L. Rose, stockholder of Carolinas’ with no proposed 

_ duties with the station, has lived in Charlotte since 1925. His principal . 
business is vice-president and director, Southern Real Estate and In- 
surance Company, Charlotte, North Carolina. He is director of the 
trustees of the General Assembly of the Presbyterian Church in the 
U. S. and director of Presbyterian Hospital in Charlotte. 

47. Dr. Hardy Liston would have advised Carolinas' in the field 
of educational programming. Dr. Liston died on October 20, 1956 of 
which fact official notice is here ee taken with the consent of the 
parties concerned. 


| [2785] 
Organization of Carolinas’ _ — 
48. Inasmuch as Piedmont has placed in issue, through its Point 
— — Reliance No. 10, the question of whether Carolinas’ manner of organ- 
=” Ggation gives less assurance that its program proposals would be effec- 
tuated, the history of Carolinas' must be reviewed. Our — relative 
—* to WSOC and Piedmont have previously been made. meee oh a 
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Broadcasting Company was the predecessor to BCS; the ownership of 
each being held by virtually the same persons. Surety filed an applica- 
tion for one of the two channels available to Charlotte in 1948, the - 
third channel having already been assigned to WBTV. Before definitive 5 
action could be taken on that application the freeze intervened.. After f 
the new table of allocations came into effect in April of 1952, BCS filed —* 
its request for Channel 9. There was consideration given to the inchi- 
sion of Charlotte residents as stockholders as early as February of ¢ 
1952 but no specific action was taken until late in 1953. Whenit became 

* apparent that a hearing for this channel would be inevitable, steps were € 

} taken in early December of 1953 to interest a group of Charlotte citizens 

, who were described as business friends of Messrs. Hipp, Shafto, and ~ 

their principal associates. 3/ As the result of an approach made by Mr; 

Hipp, a group consisting of Messrs. R. S. Dickson, Harris and Barn- 

1 hardt were interested in becoming stockholders. The distribution of J 
stock in the new corporation (which eventually became Carolinas’) was 
substantially agreed upon at the meeting of these gentlemen on Decem- 
ber 9, 1953, and the charter of the corporation was issued on the follow- 
ing day. Very shortly thereafter, the other Charlotte stockholders came 

into the enterprise after they had been solicited by either Mr. Harris or 

; a representative of the R. S.. Dickson & Company. The first organiza- 

‘tional meeting of the new corporation was held on December 14, 1953, 
at which time the stock subscription agreements were signed, officers and 
directors were elected and the application of Carolinas' was shown to 
the stockholders. On the same day the board of directors of Surety 
Life Insurance ‘Company gopted a resolution agreeing to lend the newly 
formed company $800,000.:. On December 15, 1953 the application of 
Carolinas’ was filed with the: Commission and simultaneously the BCS 
application was dismissed without prejudice. = a . 

49, Piedmont lays great stress on the following facts. Neither ~~ 

the Ergeram schedule nor the engineering report of BCS was shown to the’ % 
- —* ets , Stockholders at the December 9 meeting. At the December @4 


“ef, 


oA VB * 2 * «BR 
4 — "ee * —* 








ee ro 
eT oe aed 


at 


„ to those of Messrs. Wolfson, Ross and Kline from WTVJ 


— , 


[2785] 
74 


3/ There is evidence that conferences among the three applicants here 
had taken place in an effort to reach an accord on Channel 9. Each one 
acted in complete good faith and the fact has significance only in explain- 
ing why the Charlotte stockholders were not brought into the successor 
corporation of BCS earlier. Otherwise, the occurrence of these con- 
ferences neither adds to nor detracts from the showing of any applicant. 
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organizational meeting the program schedule was not actually exhibited 
to the stockholders although the application itself was present. It is 
quite clear that the local group did not acquire any detailed knowledge 
of the application until much later. All decisions as to transmitter, 
antenna and power were left in the hands of BCS representatives and 
the engineering proposal contained in the application of BCS, which was : 


’ dismissed, was embodied intact as that of Carolinas’. = Mr. Harris 


stated that there was no discussion of coverage at either the December f 
9 meeting or the December 14 meeting. Both Mr. Harris and Mr. Barn- 
‘hardt admitted that they were subsequently informed by representatives | 
of BCS that Carolinas’ coverage would be like that of WBTV in Charlotte. 
Mr. Ivey, who is chairman of the Board of Carolinas', had no knowledge 
that the applicant was proposing less than maximum power until the time 
he appeared as a witness at the hearing. In weighing Piedmont's claim 
that these facts reflect unfavorably on Carolinas‘ and that they show | 
domination by the Hipp group, it must be borne in mind that the group of 
stockholders consists entirely of persons without broadcast experience 
or training. These individuals relied upon employees of BCS not merely 
for guidance but for all of the work in pre ar the application and de- 
signing the major aspects of the proposal. Piedmont has contended 
that the so-called "Hipp Group" dominates Carolinas’. The "Hipp Group, " 


gin this instance, means primarily such employees of BCS as Shafto, 


Batson, Harden and Eidson, as well as Messrs. Hipp and Scales. Their 
services in formulating the plans of Carolinas’ have been found similar 
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preparation of Piedmont's proposal. Also, it must be remembered 
that the Charlotte residents collectively own 52. 25% of the stock in 
Carolinas’. These Charlotte stockholders are admittedly persons with- 
out experience in the television art and up to the time of the hearing, 

at least, they relied heavily upon the men from BCS. 


4/ Since Carolinas' has been already found technically qualified by the 
‘Commission's Order of January 13, 1954, no questions of coverage are 
relevant in this proceeding. In re Louis Wasmer, 9 RR 713, the facts 
recited above were developed upon the record and are included here 

solely as they may reflect upon the question of control of the media of é , 
mass communication. : 


| 
| 
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Past Performance of Station WSOC 
50. WSOC's statistical analyses for the 1952 and 1953 composite 
weeks are as follows: 
1952_ 1953 1952 1958 
Network Commercial 37.4% 36.4% Entertainment 69.1% 71.1% 
Network Sustaining 22.7 14.5 Religious 8.3 1.0 
Recorded Commercial 21.0 27.2 Agricultural 4 1.9 
, Recorded Sustaining 4.5 6.8 Educational .6 5 
», Wire Commercial 1.8 2.2 News 12.3 11.9. 
Wire Sustaining 3.1 2.3 Discussion 1.6 1.4 
Live Commercial 8 2.8 Talks 1.7 6.2 
Live Sustaining 8.7 7.8 100.0% 100.0% 


Total Commercial A 68.6 
Total Sustaining = 8920 31.4 
100.0% 100.0% — 
No. Spot Announce- 
ments | 44 519 


No. Non-Commercial 
pot Announce~ 
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S1. In order to serve the institutions of higher learning in its 
area, WSOC installed permanent lines to Davidson and Winthrop Col- 
; leges and placed equipment at both institutions for direct broadcasts. 
3 Some broadcasts have also been carried direct from Johnson C. Smith 
University and Queens College, but the latter two schools generally 
4 prefer to use the :WSOC studios. In cooperation with Queens College, 
E classes are held at the ‘WSOC studios and staff members provide in- 
4 struction. However, no programs are broadcast in connection with 
: this venture. A program called "Fun With Books" for in-school use * 
of the public schools of Charlotte and Mecklenberg County has been a * 
regular feature during 13-week periods of each scholastic year. These é , 
have been jointly presented by WSOC, the Junior League, and the Char- 
lotte News, the evening newspaper. ; 
! 52. The station has held an annual Farm Radio Clinic at which { | 
> the heads and assistants of all agencies serving farmers in the county { 
gather at the studios to evaluate the programming of the past year and | 
> plan for the coming year. These clinics are conducted by station per- 
‘sonnel, together with the radio director of the extension division of 
North Carolina State College. In 1953 there was a daily 15-minute 
agricultural program, portions of which were taped in the field by 
station personnel, | Recently these agricultural programs have been * 
followed by the statewide Tar Heel Farm Program, produced by Carolina 
State College and broadcast by FM relay throughout the state. WSOC- 
FM is one of the main FM relay stations in this network. 
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93. WSOC's primary witness on — ES was unable to 
recall any programs during the years in question which were designed 
to develop local amateur musical or dramatic talent and he also did 
” not believe that the station had employed live talent other than its regu- , 
. lar employees. os % 
54, Rumnteg fp thet ratemney et neligion, mreanian ine | 
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service from a local church has been a Sunday morning feature from 
11:00 - 12:00 noon every Sunday for over 20 years. Various churches 
were featured on the Sunday morning program, but there were no pro- 
grams on behalf of either the. Catholic or Jewish faiths, representatives. 
of such faiths having declined the time offered. More time was given 
to the Garr Tabernacle on this program than to any other church or 
religious organization. Also, a daily 15-minute early program of 
morning devotions, the "Thought for the Day" - from 8:15 to 8:30 a. m., - 
has been maintained for 20 years. There has also been a daily five- 
minute program "This is the Bible, " which consists of reading the 
scriptures. WSOC does not sell time for religious broadcasts. 
35. WSOC employs two reporters on a part-time basis to collect, 
edit and write local news for broadcasting. In addition, WSOC has main- . 
_ tained a direct line and remote equipment at the Charlotte office of the 
U.S. Weather Bureau for fifteen years. 
56. A weekly program for outdoor sportsmen is conducted by a 
local outdoor sports authority. He works with the full cooperation 
and approval of the State Wild Life.Resources Commission. A weekly 
sports summary is broadcast at 6:25 p.m. daily and a late sports round- | 
up at 11:05 p.m. In addition, WSOC carries the University of North 
Carolina games, and other important local sports events. | 
57. “Legislative Report, "is a program reporting actions. of the 
State Legislature. It has been the normal practice for WSOC-FM to 
> duplicate the AM schedule but this.program,,. which appeared two or 
| | three times weekly, was carried by the FM station only because WSOC 
could not reschedule a commercial recorded music program broadcast 
by the AM station at that time. Mr. Gluck explained that the sponsor of 
the AM program had engaged the time for over two years and objected 
strenuously to moving it. P 
58.° WSOC has a policy of limit ing the length of spot announce-_ 
ments to one minute, but its logs do not reflect the length of the spots * 
whichwe re broadcast. 5/ Spots in excess of one minute 
















¢ Al 


ee 





» [2788] 
18 


5/ While there is no specific requirement under Section 3. 181 of the 
Commission's Rules requiring the logging of the length of spot announce- — 
ments, the length thereof must be logged in order to accurately com- 
pile the information called for under Section IV, page 2 of the FCC 
Form 303, Application for Renewal of Broadcast Station License. 
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are permitted in an early morning program (from sunrise to 8:00 a. m. ) 
and were formerly permitted after 11:15 p.m. Such announcements are 
written for 60-second delivery but the announcer is allowed to ad-lib 
introductory comment so that the time limitation is admittedly exceeded. ¢ 
The station has regularly reported in its renewal application that it 
carries no spot announcements in excess of one minute. 

59. WSOC also introduced into evidence a supplementary showing “ 
as to the time devoted to various organizations during 1952 and 1953, 

which is as follows: 


Announcements Program Time 
Number Minutes 


| — 19821953 19521953 
State and Local Civic Campaigns 268 242 372 300 | 
Youth Activities | 53 69 274 

Churches and Religion 331 370 11, 982 

Cultural and Social Activities 280 192 | 


Schools, Colleges and Educational 39 96 
Health and Welfare Activities 1, 050 870 


Armed Forces and Federal 
Government | 1, 315 — 749 


3, 3362, 588 20, 20, 822 
The name of each organization, the announcements and program its 
devoted to each was also submitted into evidence. The listing includes _ 
| 116 and 122 such'groups for 1952 and 1953, respectively. 
60. Carolinas’ stated as a point of reliance that BCS — shown 
a greater disposition to improve physical facilities than t 








* [2790] 
The facts relied upon for this contention were that WSOC has remained 
on a local frequency since its institution in 1933, with an increase of 
power from its original 250 watts daytime and 100 watts nighttime to a 
power of 250 watts, unlimited time. At the same time, two new re- 
gional stations have been established in Charlotte, one of which was 
wisr. §/ 
Past Performance of Station WIST 

61. The opponents of Carolinas’ introduced evidence designed 
to show a failure of performance to match the promises which Surety 
Broadcasting Company, the predecessor of BCS, made during the hear- - 
ing for the WIST permit. The Examiner ruled that none of the reliance 
points justify 


6/ The Examiner rejected this point of reliance, which action we here 
specifically affirmfor the reasons stated in the Examiner's ruling. In 
addition, all applicants here except Carolinas’ proposed the maximum 
facilities permissible under the Commission's Rules. 
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consideration of such comparison, and that, apart from this procedural 
ruling, the comparison would have little, if any, significance because 
of these facts: (1) a period of three years and seven months elapsed 
between the filing of the exhibits showing proposed programming and 
the date of commencing operations; (2) a period of approximately two 
and one-half years elapsed between the time of the hearing and the com- 
mencement of operations#and (8) many of the programs proposed for 
WIST were carried on WIST-FM prior to the commencement of AM 
operations but, because of lack of public interest, were discontinued: 
The Commission rejects this procedural ruling of the Examiner because 
of Carolinas’ point of reliance 2(e) ⸗ Further the element of represen- 
tation again performance is a significant phase of a licensee's record %? 
and: here vidence offered was material to a proper evaluation of the * 
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broadcast record of WIST. (cf City of Jacksonville, 12RR113). Kk 
involves not only proposed programming, but also the employment of 
staff members generally essential to the production of local programs. 
There was no showing that Carolinas' ever attempted to fulfill its 
commitments. We can see no prejudice to our action here. The evi- 
dence came in principally through a Carolinas' witness. There was 
placed into evidence extensive data as to the actual performance of 
Station WST. Any compensating evidence is therefore available in 
this record. In the Initial Decision of the WIST-AM case (6 RR 695), 


ty it was found that the applicant planned to operate the proposed station 


with a staff of 29 persons and to have separate program directors for 
news, farm, music, and woman's programs. Mr. Shafto, however, 
‘testified during the hearing in this case on July 26, 1954, that the 
present staff of WIST consists of 17 or 18 persons and that WIST has 
had no farm director, no full-time news director, no director for music: 
and no director for woman's programs. In addition, the applicant pro- 

', Posed a number of programs, such as "Adult Forum," "Farmer's 
‘Forum, " People Look at Radio, " "Views on New Books, " "Carolina 
Landmarks, " "Brightness to Guide You, " and "Newcomers, " which Mr. 
Shafto was unable to show in present or past programming. Nor was he 
able to show any programs which were comparable. The application 
was filed in May of 1947, the hearing was held in May of 1949, and — 
WIST went on the air December 21, 1951. Mr. Shafto, Francis M. 
Hipp and Robert R. Scales, Jr., inter alia, were officers and directors 
of Surety Broadcasting Company at the time of the hearing. 


7/ The Broadcasting Company of the South and its executive personnel 
identified with the ownership and management of the applicant corpora- 
tion have an outstanding record in the operation of broadcast facilities 
_in the Carolinas (WIS, WSPA, WIST, and WIS-TV) in connection with 
che development and presentation of a balanced program service, in- 
-Cluding quality live productions specifically designed to meet the needs 
& of the area served, and in connection with providing superior plant and 
technical facilities and experienced personnel, which record. is 
= superior to the record of any other stockholder or applicant. at fe — 
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62. The statistical analysis for the 1952 and 1953 composite 
weeks areas follows: 
WIST - Composite Week Analyses | 
Network Commercial 12.2% 16.0% Entertainment 63.4% .64.5% 
Network Sustaining 30.0 26. 8 Religious 4.8 6.5 
Recorded Commercial 8.0 11.5 Agricultural 3.0 8 
RecordedSustaining 39.9 37.1 Educational 1.5 .3 
Wire Commercial 0 2 News 13.4 12.1 
‘Wire Sustaining 4.3 4.0 Discussion 1.8 9 
Wire Commercial 1.0 -7 Talk 12.1 14.9 
Live Sustaining 4.6 3.7 100.0% 100. 0% - 


Total Commercial 21.2 28. 4 
Total Sustaining 78.8 71.6 
100.0% 100.0% 


No. Spot Announce- 
ments 340 283 


. No. Non-Commercial 
Spot Announce- | 
ments 275 275 


63. A dispute existed as to the actual number of non-commercial 
spot announcements made by WIST in its composite weeks of 1952 and 
1958. Stipulation No. 9, received into the record, indicates that there 
were 275 such announcements listed in 1953 and 210 are conceded by 
Piedmont to be truly non-commercial, The remaining announcements 
are contested, for the e part, on the ground that they contain ma- 
terial promoting the sation or commercial programs. Piedmont also 
claims that a large part of the truly non-commercial announcements 
were electrical transcriptions. Appraisal of the evidence indicates that 
at least 210 non-commercial announcements appear in the composite 
week, Rif 1958... ° The showing for 1952 is almost identical in that 214 
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non-commercial announcements were shown without question as to 
their character. During the 1952 composite week WIST carried no live 
sustaining programs other than news and sports, save for one 5-minute 
talk. A somewhat similar showing was made for 1953. 

64. WIST carries the following local recorded programs of seri- 
ous music: (1) A regular one-hour Sunday program of classical music, 
previously presented in the evening as the:Columbia Concert Series or 
the Columbia Record Symphony, and more recently as an afternoon pro- 
gram entitled "Masterworks of Music." This series of programs 
started in 1953; (2) a regular morning concert, Monday through Friday, 

varying in length fromone-half hour to one hour, (now entitled "The 
Morning Concert, " but called "Sweet 'N' Showtime" during 1953) featur- 
ing music of a classical or semi-classical nature; and (3) a regular one- 
hour evening program, currently designated as "The Classics, " but : 
entitled "Easy Does It" during 1953, presented from 8:00 - 9:00 p. m. : 
formerly featuring for the most part 


[2792] | 
music of a semi-classical nature and currently, classical music. Mr. 
Shafto's descriptions of these programs show that the word "classical" 
has been broadly interpreted to include what is generally known as semi- 
classical or popular music of good quality. 

65. WIST carries a remote broadcast of a church service in 
Charlotte from 11:00 a.m. to 12:00 noon each Sunday. A 5-minute 
devotional talk is carried each morning Monday through Friday in 
cooperation with the local ministerial coun and in this program there 
is rotation among various ministers in Charlotte. On Saturday morning 
2 10-minute devotional program is carried with the Catholic and Jewish 
faiths alternating but this was not broadcast prior to the commencement 

“Sf the hearing. It is the policy ¢ of BCS to have churches pay the costs 
of remote wire lines. 


66. "The Tarheel Farm Hour" is carried from 12:30 ta,2200 p. m., 
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Monday through Friday. The first 15 minutes of this program consists. 
of a broadcast produced by North Carolina State College at Raleigh and 
the remaining 15 minutes originates at WIST with farm news, market 
reports and weather reports. This program commenced in October, < 
1953 and then shortly before the hearing commenced the additional — 
15-minute segment was added to the program by WIST, with market re- . 
_ ports and other agricultural material presented in. Lcnonpexation with - 
Clemson College. 


wt : 
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67. WIST carries a weekly half-hour program, on Saturday morn-. 
ings, presented in cooperation with the five high schools of the Char- 
lotte area. This program is arranged through the faculty members 
of the schools and features students from the schools, who report 
school news and the results of weekly popular music polls among the 
student bodies. WIST also produces and broadcasts series of educa- © - 
tional programs in cooperation with the East Mecklenburg High School: ~ 
The station's staff members and faculty members of the schools cooper- ¥ 
ate in preparing the programs and the students themselves assist in the 
planning and production. In 1952, these programs were broadcast for 
a period of 13 weeks, and in 1953 for a period of.10 weeks. © . 

68. The station has presented news from the wires of the Asso- 
ciated Press, supplemented by news gathered from local sources - 
through members of its staff. _ . — 

69. The station has broadcast play-by-play coverage of local 
high school football games, basketball games of North Carolina State 
College, the Southern Conference basketball tournament, the NCAA - 
basketball playoffs, and Hotbau games from the Universities of North 
and South Carolina, and ‘Clemson College. | | 5 

70. WIST broadcasts a regular half-hour program. daily, ‘Monday 
‘through Friday, which has as its purpose cooperation with local ie, 
organizations and the citizens who work with them or promote them 
The program is conducted by a women staff member, Vivian Lee, and 
has hi ign. variously titled "Vivian Says, " "Leave It to Lee, "or "Tell ie 3. 
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| “to Vivian. tt The program features interviews with guests from local 
we civic and — groups and serves asa — bulletin board. 
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71. _WIST has presented programs on a regular # series basis for 
the Heart Association, the North Carolina Employment Service, the 
| Cancer Society, Mecklenburg Association for the Blind, March of Dimes, | 
| Queens-Char lotte Leadership Program, various government agencies 
and others. wisr has also covered two civic club meetings each week, 
recording the highlights for a play-back and has presented since June, 
’ 1954 a noon-hour program concerned with book reviews and cultural a 
events in the Charlotte area. aa : 
73. Piedmont has specified what it considers objectionable fea- 
.. tures in the program record of WIST.. The record shows that WIST 
carried only . 8% of agricultural programs and. 9% of discussion pro- 
| ‘ grams during the 1953 composite week. These were all network shows. _ 
The 15-minute Tarheel farm program previously discussed is not a 
 WIST origination but is produced at the State College of Agriculture and 
| . is sent to other radio stations. The additional 15-minute segment which 
WIST added to this show shortly before the hearing consists of market 
information and such matter is presented in cooperation with Clemson 
College. Asa matter of policy, the BCS stations prefer for churches 
- to pay the cost of remote programs. During the 1952 composite week 
. there was only one 5-minute live sustaining program on WIST between 
the choice listening hours of 6:00 to 11:00 p.m., and in the similar week 
ot 1953 there was only one 15-minute live t program in this segment. 
The "good music" programs of WIST are —_— as being par- 
ak tially of lighter classical or popular tunes. ; | 
_ ‘Past Operations of Stations WIs, WSPA and WIS-TV. 
Tar: ae _ WIS'-- 1953 Composite Week Analyses 
Network Cominercial - 34.7 - Entertainment 710. 3%. 


Network Sustaining 16.8 Religious 42 








— 
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WIS -- 1953 Composite Week Analyses (continued) 
Recorded Commercial 20. 7 Agricultural 4,2 
Recorded Sustaining 6.5 Educational =~ 1.5 
Wire Commercial — 4.6 News 11.5 
Wire Sustaining — 8 Discussion 1.3 
Live Commercial. 11.1 Talks 5.3 
Live Sustaining 4.8 Miscellaneous 1.7 


Total Commercial 71.1 100. 0% 
Total Sustaining _28.9 

100. 0% 
No. Spot Announcements 656 


No. Non-Commercial 
Spot Announcements 48 
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WSPA -- 1953 Composite Week Analyses 
Network Commercial 37.0% Entertainment 
Network Sustaining 13.5 Religious 
..- Recorded Commercial 21.0 Agricultural 
’ Recorded Sustaining 8.0 Educational 
\, Wire ‘Commercial 1.6 News 
' Wire Sustaining 0.5 Discussion 
, Live Commercial 13.5 Talks 
Live Sustaining 4.9 


Total Commercial 72. 5 

Total Sustaining HS, 27.5 
J “400. 0% 

No. Spot Announcements 706. 


No. Non-Commercial 
Spot Announcements 98 
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WIS-TV -- Composite weer 2/ 

Network Commercial 31.0% ° Entertainment 67.6% 

Network Sustaining 26. 3 Religious 2.3 

Recorded Commercial 5. 0 Agricultural 0. 8 

_ Recorded Sustaining 18.6 Educational 1.5 

4 ‘Wire Commercial 0 News 7.6 

WViire Sustaining 0 Discussion 3.0 

‘+ Live-Commercial 5.0 Talks 17.2 
Live Sustaining 14,1. 100. 0% 





Total Commercial 41.0 
Total Sustaining 59. 0 
"ae 100, 0% 


o. Spot Announcements 167 


No. Non-Commercial 
Spot Announcements 73 


8/ Sunday, Nov. 15, 1953 Wednesday, Jan. 6, 1954 
Monday, Nov. 23, 1953 Thursday, Jan. 21, 1954 
Tuesday, Dec. 15, 1953 Friday, Feb. 5, 1954 


Saturday, Feb. 13, 1954 


This week was selected by the Hearing Examiner. (See paragraph 75, 
infra. ) 
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}  WIS-TV -- Week of February 21-28, 1954 
Network Commercial 34.1% Entertainment 66. 0% 
Network Sustaining 20.2 Religious 2.3 
Recorded Commercial 6.6 eae < aie 1.3 
Recorded Sustaining — 14.1 Educational 4,2 
Wire Commercial : 0 News — "8.4 
Wire Sustaining 0 Discussion 4.6 
Liye Commercial | 7.0 Talks _13.2 


Live Sustaining 
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Total Commercial 47.7 
Total Sustaining _52.3 
| 100, 0% 
No. Spot Announcements 150 


No. Non-Commercial 
Spot Announcements 77 


73. Station WIS in Columbia, South Carolina, has been under 
substantially the same ownership since 1931 and now operates on 560 
ke with a power of 5 kw, unlimited time. 9/ Live programs broadcast 
have included symphonic music and drama. The station originated the 
program "From Your FBI, " which is presented each Friday evening é 
from 8:30 to 9:00 p.m. and is written, produced and enacted by anall- . 
local cast in co-operation with the Town Theatre of Columbia. Another f 
live program entitled "Palmetto Landmarks" was a dramatic presenta- 
tion of historic events in South Carolina. In its educational program-. 
ming, WIS produced "Ranger Parks" which is used for in-school listen- 
ing in the lower grades throughout the state. "This is South Carolina" 
and "University Hour" were two series of programs of an educational 
character. | | 

14, BCS and its predecessor, Surety Broadcasting Company, 

. owned and operated WSPA-AM and FM in Spartanburg, South Carolina, 
trom 1947 to 1954. These stations, which carried duplicate programs, 
‘carried some classical music programs which, in addition to records, 
included the Spartanburg Symphony Orchestra and Spartanburg Music 
Festival. The daily program "Piedmont Parade, " used tape recordings 
of local news events. No, discussion programs were shown for WSPA 
ona regular basis except tne entitled "Spartanburg Speaks." While 
WIS showed discussion programs through the years, such as "Youth 
Speaks, " "Our Schools, " "WIS Public Forum, " "University Forum, " 
and "Young America, 10/ its 1953 composite week showed only 1. 3a 
of the time used for this type and these were all network programs ex- 
cept for "Garden Topics, ''a 15-minute show conducted by local garden © 
cubes) | , 
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9/ WIS-FM commenced operations in 1948. Since its programs aupu- 
cate those of WIS, no separate consideration is needed. 


10/ The record did not show when these discussion programs were 
presented as part of the programming of WIS. 


o 
[2796] 

75. Station WIS-TV commenced its operation on November 7, 
1953. For the purpose of making a composite week showing at the hear- 
ing, dates were selected by the Hearing Examiner during early stages 
of the proceeding and the analyses of this week are shown in paragraph 
53. Carolinas’ also produced analyses for the week of February 21 
through February 28, 1954. Inasmuch as the latter was a more recent 
week and occurred after the WIS-TV operation had "shaken down, " of 
was accepted as typical. During the February 1954 typical week the sta- 


_ tion was broadcasting a total of 65-1/2 hours per week commencing daily ‘ 


at 2:00 p.m. 

76. Three local newscasts were presented daily, featuring live ~« 
comment, locally produced film and other material fromUnited Press- 
Movietone newsreel or wire services. Special emphasis has been placed 
upon the coverage of state and local news events by locally produced ) 
film. The station employs a full-time film cameraman who operates: 
under the direction of the news and sports directors, covering news, ° 
sports and special events throughout the service area. WIS-TV has . 
contracted with a local concern for fast movie film processing facilities 
in order to present its news stories within a short period after their 
happening. The station maintains camera darkroom equipment for 
the production of still photographs. These" facilities have been 
used for other than news work. ‘They were employed on such subjects 
of local interest as a program concerning the Speech and Hearing Clinic, 


“2 ‘program on forest fire activity in cooperation with the State Commis- 


sion of Forestry and a-program on traffic control in cooperation with 


_, the Columbia Police Department. — ! ok 
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77. ‘It's An Art" is an instructional half-hour program presented 
each Tuesday in cooperation with the local Art Museum. A show entitled 
‘Man About Town" is presented twice daily Monday through Friday from 
2:30 to either 2: 245 or 3:00 p. m. and from either 7:00 to 7:30 p.m. or 
7:30 to 7:45 p. m. This production has been used by various local civic, 
charitable and cultural organizations, such as the Art Museum, March 
of Dimes, Boy Scout Merit Badge show and South Carolina Philharmonic 
Society. Other broadcasts of this program have been devoted to the 
Society for the Prevention of Cruelty to Animals, the Crippled Children's 
Society and Future Farmers of America. On January 30, 1954, WIS- /¢ 
TV presented a 15-hour telethon from 11:00 p.m. Saturday to 1:45 p.m. * 
Sunday, in cooperation with the Foundation for Infantile Paralysis. The 5 
entire staff participated in this telecast and the effort resulted in con- jl 
tributions of more than $16, 000 to the March of Dimes Campaign. 

78. Two discussion programs entitled "What's The Law" and 
"Palmetto Press Conference" have been broadcast. The former was. 
prepared by the South Carolina Bar Association and the University of 
South Carolina School of Law; the latter is a panel of reporters discus- 
sing state news and current issues and problems. 

' 79. Starting in April, 1952, WIS-TV conducted a training program 
vith closed circuit productions and workshop sessions were later 


* 
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held. During the three months before on-the-air operations commenced, 
these sessions were expanded until they were virtually equal to the start- 
ing schedule in time. 'ajs staff training plan is the prototype for the 
one embodied in the Carol! 1as' proposal, 7 

80. Piedmont points wat that there are nolive sustaining, edu- 
cational, discussion or agricultural programs carried by WSPA — 
the composite weeks of 1952 and 1953. Both WSPA and WIST at ong” 
time carried 15-minute programs classified as "talk" but which con= 
sisted entirely of commercial continuity. There was also showing of _- : 
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isolated overlength commercials and some double spotting but these 
were not in significant numbers. 


Relationship Between Mitchell Wolfson, the Operation of Station WIVI 


in Miami, and the Proposed Operation of Piedmont. 
81. Evidence was also taken on the WTVJ operation in Miami, 


including Wolfson's personal participation in it. Objections were 
raised at one time or another by each attorney in the proceeding to 
various portions of this evidence. These objections encompassed a | 
multitude of reasons and arguments which it would be futile to try to 
reproduce here. Instead, an attempt will be made to summarize the 
essential issues involved. As stated in rulings made upon the record, 
the relevance of any evidence has to be determined by interpreting the 
points of reliance and the issues; the materiality has to be determined 
on the basis of whether certain facts arising from the WIVJ operation 

. possess a reasonably direct connection with the Charlotte proposal. 

Y Thus, the ultimate judgment on relevance and materiality presents 

'. mixed questions of fact and law and can only be made after a recital of 
the facts concerning the activities of Wolfson, both in Miami and in 
Charlotte. When these facts have been appraised, it will be possible 
to explore the contention of Carolinas’ that certain commercial prac- 
tices in use at Station WIVJ should militate against the Piedmont pro- 
posal, ‘ , — 

‘, 82, Mitchell Wolfson is president of WIVJ, Inc., licensee of 

television Station WIVJ, which is owned by Wolfson, his brother-in- 
law, Sidney Meyer, and their jointly owned company, Wolfson-Meyer 
Theater Enterprises, Inc. Wolfson is also vice-president of Florida- 
Georgia Television Company, which is 20%@wned by Wolfson-Meyer 
interests. Florida-Georgia was awarded a construction permit for a 
television station on Channel 12 in Jacksonville, Florida, in a decision 

. rendered by the Commission on August 31, 1956. In the Charlotte 
application, Wolfson is a vice-president of Piedmont and the Wolfson- 


“Meyer group own 40% of the stock. —8* Mn. WOHSON eates Tah, 
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in the event of a grant, he would spend five or six months in Charlotte 
during the construction and 




























11/ In the event certain options are — — this would be reduced 
to 33%. (See footnote 2, supra). 
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early operation of Piedmont's station and that thereafter he would devote g 
approximately 20% of his time to the station, plus being in constant com- __ 
munication with Mr. Everett. Wolfson has stated in the Jacksonville JF 
case that if Florida-Georgia was successful therein, he would spend | 
from 4-1/2 to 6-1/2 months in Jacksonville to help the station get on 
the air and then spend a minimum of 20% of his time in Jacksonville 
for the next several years. 
83. Wolfson stated that his advice to Piedmont would be limited. 
to technical and non-local programming since he believed the stockhold- 
ers residing in Charlotte should control local programming. The evi- 
dence shows that up to this time. Wolfson has sat in with the board in 
the selection of consulting engineers, that he participated in the deter- 
mination of a studio and transmitter site, advised as to the specified 
power, helped to prepare the studio design, made recommendations 
. as to the selection of equipment and arranged for its financing, helped 
prepare the budget and insisted upon the proposal to present programs 
in color. He recommended the employment of Bell, Ross and Kline, 
) all of whom were approved by the Board of Directors. As a director 
he sat in on discussions station policy. The exhibits on policies 
and programs were * to a large extent by Ross. Although Ross 
is an employee of WIVJ, he was on the payroll of Piedmont at the time 
he worked on the exhibits and, in the event of a grant, he will move — 
Charlotte as station manager. The exhibits on technical aspects of the 
proposed operation were prepared to a large extent by Kline, who 
will move from WTVJ to Charlotte. In certain respects the Charlotte 
" roposal. renembiles, or is identical with, the operation of — 


nw 
ee Be yy — — * Ars * — 











a 








[2798] 92 
| especially in connection with the studio plans, transmitter building and 
the training program. Wolfson also invited stockholders of Piedmont 
to Miami for two courses of instruction covering all major aspects of 
a television station's operation. 

84. Carolinas' and WSOC have taken exception to the ruling of 
the Hearing Examiner that under the points of reliance, the program- 
ming record of WITVJ, even though it was admitted into evidence, can- 
not be deemed relevant or material. The Commission does not agree 
with this ruling of the Hearing Examiner. Carolinas’, by relying on 
superior record of stations owned by BCS (Carolinas' Reliance Points 
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2(da), 2(e) and 2(£) 12/ and Piedmont, by relying on inferior past per- 
formance of stations owned by opponents (Piedmont's Reliance Point © |’, 
11), 13/ requires that the records of WIVJ be considered, it having been | 
placed in issue. Since WSOC is a licensee possessing a past broadcast 
record and since Piedmont and Carolinas' have no such record, evidence 
as to the past broadcast records of stations associated with Piedmont's 
and Carolinas’ principals is relevant in our evaluation of reliability in 
effectuating proposals. The weight however will vary depending on such 
factors as degree of association, location of station, etc. 


12/ "The Broadcasting Company of the South and the executive person- 
nel who are identified with the ownership and management of Carolinas’ 
have recently constructed and commenced operation of Station WIS-TV, 
Columbia, South Carolina (The Broadcasting Company of the South owns 
approximately 80 percent of the capital stock of WIS-TV Corporation, 
permittee of WIS-TV). The outstanding record of WIS-TV, in connec- 
tion with the development and presentation , ubstantial and high quality 
live programming, consistent with the representations made in the 
application for that facility, and in connection with the training of its 
personnel, demonstrates their (The Broadcasting Company of the South 
. and its executive personnel identified with the ownership and manage- 
ment of Carolinas’) qualifications in this proceeding. 

“< The Broadcasting Company of the South and its executive person- 
nel identified with the ownership and management of the applicant 
Wgotnate 12 continued on following page) 
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(Footnote 12 continued from preceding page) 

corporation, have an outstanding record in the operation of broadcast 
facilities in the Carolinas (WIS, WSPA, WIST and WIS-TV) in connection 
with the development and presentation of a balanced program service, 
including quality live productions specifically designed to meet the 

needs of the areas served, and in connection with providing superior 
plant and technical facilities and experienced personnel, which record: 

is far superior to the record of any other stockholder or ae in 
this proceeding. 


"The Broadcasting Company of the South has also been identified 
with Charlotte for the past several years through its operation of aural 
broadcast facilities in that area (WIST and WIST-FM). This Company 
has also had the recent experience of constructing and placing in op- 
eration a new broadcast facility in Charlotte (WIST), with the result 
that this stockholder, plus its executive personnel associated with 
Carolinas', has superior knowledge of the problems involved in placing 
a new broadcast facility in operation in Charlotte." 


13/ “The past performance of WSOC, WIST, WSPA, WIS and WIS-TV 
with relation to programming and policies and the manner in which they 
have discharged their obligations to the communities which they serve, 
demonstrates that Piedmont's plans and proposals can be relied upon ' 
more than the plans and proposals of either one of the other two appli- 
cants. " 
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85. Carolinas’ agrees that a station, such as WTVJ, enjoying a. 
-monopoly by virtue of its location in a single station market has avail- 
able to it an unusual opportunity to commercialize in a very high degree 
and to engage in practices which would be unavailable to a station op- 
erating in a competitive market. With this preliminary declaration, 
Carolinas’ proceeds to stress certain facts of record. It is the policy 
of WTVJ to allow approxinanely 75% of its time for commercial pro- 
grams but the percentage. é in the composite week of 1952 was 81. 7% and 
the comparable figure for the composite week of 1953 was 80. 9%. — 14/ 
Also, WTVJ carried 563 spot announcements in 1952 and 717 in 1953. 
(See paragraph 86, infra.) WTIVJ policy prohibits double spotting ata 
station break or within a program but 25 instances occurred in 1952° 
when the station carried four or more spot announcements back-to-back 
at 25 different station breaks. Similarly, during 1953 there were 40 * 
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_ violations of this policy. As reported in its renewal applications, WIVJ 
has a policy against carrying more than three spot announcements within 
| a 14-1/2-minute period but during 1952 there were 33 instances in which 
| four or more spots occurred within a 14-1/2 minute segment. Twelve 
such instances were pointed out by Carolinas’ from the logs of the 1953 
composite week. In its renewal application filed in 1953, WIVJ re- 
ported no violations of the policy limiting the number of spot announce- 
ments. That station's policy also limits the length of spots to one minute 
and this has been reported to the Commission in renewal applications. 
The logs for 1953, however, revealed at least 46 instances where the 
announcements exceeded one minute in length although WTVJ, in its 
1953 renewal application, reported that no announcements had exceeded 
60 seconds. It has been a customary practice at WIVJ to cut a slight 
portion from the beginning or end of a network program in order to run 
two 20-second local spot announcements, plus a station identification 
announcement ranging from 5 to 10 seconds in length. General practice 
is to permit a station 30 seconds between network programs for its 
identification but the running of the announcements just mentioned re- 
quired more than this time. As explained by Wolfson, the practice 
of WIVJ was to cut either the "cow catcher" or the “hitchhiker, "— 15/ 
but Wolfson flatly denied that any program continuity was ever cut. 
Local programs of WIVJ sometimes last only 13-1/2 minutes or 27-1/2 
minutes so that additional time is made available for local spot an- 
nouncements. WTVJ receives the same compensation for a 20-second 
announcement as it does for a 1-minute announcement. 


14/ Further references in this portion of thé opinion to the years 1952 
and 1953 will always relate to the composite weeks unless the reference 
is specifically distinguished. 


15/ As defined by Mr. Wolfson, a "cow catcher" is a short piece of 

commercial continuity relating to a subsidiary product of the sponsor 
ofthe program. As the name implies, it appears at the beginning of 
the program. A "hitchhiker" is similar except that it appears at the 

end. of the program. 
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86. As to the total number of spot announcements carried by 

WTVJ in 1952 and 1953, there is a sharp difference of interpretation 
between Piedmont and Carolinas’ as to what constitutes a commercial 
spot announcement. Three types of announcements were involved: 
Ordinary spots, commercial "mentions" and WOMETCO station identi- 
fications. 16/ Wolfson did not regard the "mentions" or the WOME TCO 

4 ID's as being spot announcements as it was his belief that the Commis- . 
sion's definition of such announcements did not include these types. — 
Thus, it is agreed that in 1953 WIVJ carried 463 spot announcements. 
To this figure Carolinas’ would add 180 WOMETCO ID's, 14 "mentions" 
and 60 commercial station identifications. The commercial "mentions" 





























appeared in a shopper's guide type of program and consist of messages 
approximating 15 words on behalf of a firm or product. They are woven 
into the continuity of the program and the station is not paid for carry- 
ing them but the firm donates a sample of its product to be given as 

a prize to someone in the station audience. The "mention" is rendered 
in exchange for this donation. The bulk of the contested announcements 
consists of identifications 


16/ Wometco - Wo(lfson) Me(yer) T(heater) Co(rporation). Wometco is 
a theater operating company owned by Wolfson and Meyer. A typical 
identification of this type would be "This is Station WIVJ, Miami, 
Channel 4, the Wometco Theater of the Air. " The evidence of record 
clearly establishes the company's belief in the value of the mention 

of the name 'Wometco" to the Wometco interests as a whole. 


17/ As defined in the pertinent provisions of FCC Form 301, Sec. IV, 
p. 4: TQ 

"A non-commercial spot announcement (NCSA) is an announce- 
ment which is not paid for by a sponsor and which is devoted to a non- 
profit cause -- e.g., war bonds, Red Cross, public health, civic an- 
nouncements, etc. Promotional announcements should be classified. 
as ‘non-commercial spot announcements’ if the program promoted 4s 
a sustaining program: other promotional announcements should be 
classified as ‘spot announcements.' Participating announcements 
should not be classified as 'non-commercial spot announcements’ but 
(Footnote 17 continued on following page) y, 
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(Footnote 17 continued from preceding page) 
as ‘spot announcements.’ War bond, Red Cross, civic and similar 
announcements for which the station receives remuneration should not 
be classified as ‘non-commercial announcements’ but as ‘spot announce- 
ments. ' 

"A spot announcement (SA) is any announcement which is neither 
a non-commercial spot announcement (as above defined) nor a station 
identification announcement (call letters and location). An announce- ™ 
ment should be classified as a 'spot announcement, ' whether or not 
the station receives remuneration, unless it is devoted to a non-profit 
cause. Sponsored time signals, sponsored weather announcements, 
etc. are spot announcements. Unsponsored time signals, weather an- 
nouncements, etc., are program matter and not classified as announce- * 
ments. Station identification announcements should not be classified as . 
either non-commercial spot announcements or spot announcements, if 
limited to call letters, location, and identification of the licensee and 
network. " 
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_in which the name WOMETCO appears. While the WOMETCO ID's may 
‘not resemble an ordinary commercial announcement either in length 

‘or in incurred compensation they should be classified as "spot announce- 
ments" pursuant to the Commission's definition. Clearly they are not 
non-commercial spot announcements and, although they identify the 
station, there is a message which is to the benefit of the Wolfson-Meyer 
theater interests and is so regarded by them. 

87. Considering these explanations, the estimate furnished by 
Carolinas' as to the number of spot announcements in 1952 and 1953 
is correct, but even using their figures the numbers would not be ex- 
cessive. . 

88. The NARTB Code, which contains WIVJ policy on commercial 
practices, makes an exception of the shopper" s guide type of program 
when it prescribes more than three spots to a 14-1/2-minute segment 
of time. Thus, the number of spots within the time segment were not, 


; vin fact, violations of station policy. The explanation of announcements 


which exceeded one minute in length, as given by Wolfson, made it 
clear that they included a certain amount of "read-in. " Wolfson's 
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testimony also showed that the cutting of network programs by 20 sec- 
onds did not affect the program content and the network has consented 
to the deletion of the identifying chimes in its agreement with WIVJ. 

89. For the composite week of 1952 WTVJ carried 8-1/4 hours » 
of local live discussion programs; for 1953 it carried 7-1/4 hours of 
such programs. For several years it has carried on a sustaining basis 
either during evening hours or on Sunday afternoon a program entitled 
"The Stars and You" conducted by a professor of astronomy at the 
University of Miami. Other presentations of WIV J include a traffic 
safety program which won two awards, a program in which children 
do art work for prizes, a program in connection with Miami University 
designed to familiarize the audience with the Constitution and Bill of 
Rights, a program in which the Dade County Sheriff reports to the 
audience, a fire prevention program and a panel discussion program 
conducted by attorneys selected from Dade County and Miami Beach . 
Bar Associations. The program "What's the Story" brings the princi- 
pals of the week's leading news stories before the camera to give the 
background detail, and its news programs have won national awards. 
The station has presented the program "Science Snapshots" in coopera- 
. tion with the University of Miami which brings the viewers graphic 
‘pictures of the terrain and wildlife of the South Florida area. The 
_ station has also presented a pictorial report to the people of the weekly 
happenings that take place on the University of Miami's campus. WTVJ 
also broadcasts a half-hour program on Sunday, "Sunday School of the 
Air," produced in cooperation with the Greater Miami Ministerial 
Association. 

Matter of Transfer of — of WIVJ to Wolfson-Meyer Group 
90. Carolinas’ made a point of reliance (No. 12) to the effect 
that it should be preferred over Piedmont "because of the questionable 
£ 
[2803] 
practices engaged in by parties to the Piedmont application in connection 
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with their purchase of Station WITVJ, Miami, Florida." All of the 
relevant evidence on this point is contained in the Commission's deci- 
sion regarding the transfer of control of Station WIVJ in 1948, Tele- 
vision Station WIVJ, 4 RR 1089. Briefly, the facts are as follows: 
Southern Radio and Television Equipment Company held a construction 
permit for the station to operate on Channel 4 in Miami and, after an 
investigation by the Commission, revocation proceedings were com- 
menced to determine whether certain misrepresentations had been made 
in the permittee's application. In the meantime, an application was 
filed for consent to transfer control to the Wolfson group and this appli- 
cation was likewise designated for hearing in consolidation with the revo- 
cation proceeding. In its Final Decision, the Commission made this 
statement: 


"7, While it is considered that neither Wometco nor Venn 
acted prudently in this matter, we do not feel, after a careful con- 
sideration of all of the facts, that the evidence in this case justi- 
fies the affirmation of the Commission's order revoking the con- 
struction permit of Southern Radio and Television Equipment 
Company (WTVJ)." 

Interests in Other Media of Mass Communication 

91. WSOC, as has been shown, is the licensee of WSOC, one - 
of six AM stations and of the only FM station in Charlotte. 18/ Neither 
the corporation nor any of its stockholders have other business interests 
or connections with any other media of mass communication. 

92. As has been shown previously, the Wolfson-Meyer group 
owns 40% of Piedmont, owns and operates WIVJ, a television station 
in Miami, Florida, and has a 20% interest: in Florida-Georgia Tele- 
vision Company, permittee of a television station in Jacksonville, 

— Either directly or through other companies, this group also 
owns — operates 30 motion picture theaters in the Miami, Florida 
- areas. . jm addition, Everett, president and 10% stockholder of Piedmont, 
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holds a contingent right in 80 theaters located in the Charlotte area 
through their sale as shown in paragraph 14. During the hearing Carol- 
inas' and WSOC contended that the terms of the sale agreement left Mr. 
Everett with a residual interest in the theaters. This contention was 
based upon the fact that the down payment was a relatively small per- 
centage (1/48th) of the total sale figure. The Hearing Examiner re- 
jected the contention on the grounds that Everett was shown to have no 
control over the theaters or their operation, that his interest was solely 
contingent upon default in payments to be made by the purchaser, and 
that any attempt to calculate the likelihood of such a reversion would 
involve the most speculative consideration of future economics in the 
motion picture industry. We recognize that the terms of this sales 
agreement | 


18/ WAYS 610 kc, 1kw 5kw LSDA-2,,U WVSOC 1240 kc, 250 w; U 
WIST 930 kc, 1kw 5kw LSDA-2, U WWOK1480kc,. 1kw,D 


WBT 1110 kc, 50kwDA-N, U  =——“ WSOC-FM 103.5 MC, 
WGIV 1600 kc, 1 kw, D 35kw ERP 
[2804] 


are such as to create the possibility of Mr. Everett repossessing these 
theaters. We are, however, in accord with the Examiner's position that 
such contingent interest, in the absence of a showing of circumstances 
indicating a probability of its coming into being, is not of decisional 
weight. The only showing here made is the terms of the agreement. 

| 93. None of the stockholders in Carolinas' have other broadcast 
interests except BCS and.those individuals who are connected with the 
latter firm. While these — have been shown heretofore, they 
will be concisely repeated in this portion of the opinion. BCS is licen- 
see of Stations WIST in Charlotte, WIS (560 kc, 5 kw DA-N, U) and : 
WIS-FM (94.5 MC, 1.3 kw ERP) in Columbia. It also owns 81% of fe 
the stock in WIS-TV Corporation. Columbia is approximately 100 
miles distant from Charlotte. Evidence was adduced at the hearing 
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as to certain connections between certain stockholders in Carolinas' 
with other radio stations and Charlotte News Publishing Company. 
Francis M. Hipp is a director of the latter company, which publishes 
a daily afternoon paper in Charlotte, and he, together with his two 
brothers, owns approximately 5.1% of the company's stock. The pub- 
lishing company is controlled by three other individuals whose com- 
bined holdings exceed 50% of the company's stock. Three small stock- 
holders in BCS, none of whom owns more than 2, 3% and none of whom 
has any direct connection with Carolinas’, hold interests in other radio 
stations. In view of the extremely small and indirect interests which 
these individuals have in Carolinas’, their other broadcast interests 
become de minimus so far as diversification of ownership is concerned. 
The alleged connections of Mr. Dickson with Station WBT have already 
been considered and dismissed. (See paragraph 44, supra.) Among 


-. the Piedmont stockholders, Mr. McGraw is a director of the Charlotte 
‘Observer, which is a daily morning newspaper in Charlotte but he has 
no ownership interests therein and attends board meetings infrequently. 


94. Carolinas’ proposes herein to operate with less than maxi- 
mum power and antenna height authorized under the Commission's Rules 
and the computed Grade A contours of Station WIS-TV and the proposed 
Carolinas’ station would not overlap.. Carolinas' Grade B contour, ° 
however, would overlap the WIS-TV Grade A contour to the extent of 
110 of its 4,340 square miles or 2. 53%, and would overlap the WIS-TV 
Grade B contour 1, 050 of its 8, 960 square miles. This area represents 


9. 79 of the total area. of 10,780 square miles within Carolinas’ pro- 


posed Grade B contour and 11. 7% of the total area within the Grade B 
contour of WIS-TV. Standard broadcast service from Station WIS 
would be provided inthe Southernmost segment of the area proposed 
within Carolinas‘ Grade B contour. Station WIST is situated in Char- 


: a and its service area would be within the Grade B contour of 


— proposed station. 
ay - 
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Preparation in Terms of Planning Within the:-Community 


95. For WSOC, Mr. Walker was primarily responsible for. the 
planning. Mr. Gluck also worked on the programs both before and after 
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the arrival of Mr. Walker. For Piedmont, Mr. Ross, assisted by 
LeGette Blythe, performed the bulk of the planning. For Carolinas' this 
work was done by a group consisting of Messrs. Shafto, Batson, Har- 
den and Vinroot, the last named being program director of WIST. Each 


_ applicant placed the burden of preparing a program schedule on an in- 


dividual or individuals who had some experience in this work. The 
assistance given by other stockholders came largely after schedules had 
been made up, at least in tentative form, and caused no sunstantial 
variations. 

96. The really intensive preparation, the substantial work on pro- 
gram planning, was accomplished in a relatively short period for each 
of the applicants. Mr. Walker was employed by WSOC on November 9, 
1953, and that applicant's program schedule was filed with an amend- 
ment on December 7, 1953. Mr. Ross, along with Mr. Kline, arrived 


“in Charlotte early in November of that year and they commenced work 
on Piedmont; program schedules at once. These schedules were filed 


as part of an amendment on December 14, 1953. Admittedly, the 
Carolinas’ application had been prepared by officials of BCS prior to 
the formal organization of the present applicant. The program schedule 
of Carolinas' however, evolved during the period between December 7 
and December 15, 1953. 

97, In planning its’programming proposal, WSOC relied to a large 
degree upon its experience with local organizations in the Charlotte area 
and serving their needs in radio over a number of years in assessing 
such needs and planning to meet them in its television operation. Int’: 
addition, WSOC contacted Dr. Garinger, Superintendent of the ‘City 
Schools, in relation to the proposed program "Mr. Makit. " air. Gordon 
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Gray of the University of North Carolina was contacted in relation to 
the proposed program "Educational T.V.'s Best."" Mr. Larry Walker 
testified that he "had been invited by the Medical Association to sit | 
down with them and build programs for television, the Dental Associa- 
tion, League of Women Voters, ... Bill Murphy, F.B.I., and Mr. 
Binlery, the Chief of the County Police." 

98. Carolinas’, utilizing the services of local resident stockhold- 
ers, conducted a survey, most of which came in January of 1954, 
which was after the program schedule -- or, at least, the program 
titles -- had been drawn up and filed with the Commission. The survey 
shows at least 39 personal interviews, 49 letters and 21 telephone calls. 
The chairman of the Coliseum-Auditorium Authority was contacted both 
by personal conference and by letter, as was the Mayor of Charlotte 
and other surrounding towns, the President of the Children's Theater 
.Council, and the President of the Junior Chamber of Commerce. The 
‘director of the Public Library was personally contacted and letters 
‘were sent to the Association of Civic Clubs, Bar Association and Super- 
intendent of the City Board of Education. There was inconclusive evi- 
dence to the effect that formats of certain shows were altered as a 
result of the Carolinas’ survey. 


[2806] 

99. Piedmont lists 90 churches and similar organizations which 
have assured cooperation to Piedmont in its proposed religious pro- 
gramming. Thirty individuals and organizations have assured their 
cooperation with Piedmont's in agricultural programming. Among these 
are a representative of the Soil Conservation Service of the U. S. 
Department of Agriculture, the President of the Charlotte Garden Club 
and the head of the Department of Animal Industry of North Carolina 
Rate College. 

100. Individuals were listed by Piedmont as having expressed 
nig és to Participate on "Carolinas' Celebrities, " among whom are 
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Senator Hoey, Senator Lennon, Senator Maybank, and the President 
of Duke University. Thirty-five individuals or organizations have ex- 
pressed their willingness to appear on "Jobs, Inc." Thirty individuals 
and organizations are listed as assuring cooperation with Piedmont's 
industrial programs. Forty-eight individuals have assured their 
cooperation with "The Doctor Prescribes." While the evidence is 
extremely elusive as to what concrete recommendations were made by 
the stockholders on programs, it is reasonably clear that the Piedmont 
planning occurred while stockholders were soliciting program sources 
and that the two things, civic contacts and program planning, were inte- 
grated. 
Policies of WSOC 

101. WSOC proposes to pursue policies on television which have 
been developed over the years in its standard broadcast operations. 
In the latter, it has been against policy to carry spot announcements 


_ longer than 60 seconds, to carry double spots between programs and to 


carry more than three spots in any 14-1/2-minute segment. For the 
television operation this has been reframed to provide that spot an- 
nouncements at station breaks between two commercial programs will 
be limited to one 20-second announcement and one 8-second station 
identification announcement. Between two sustaining programs or 
between a sponsored program and a sustaining program, spots will be 
limited to a 1-minute announcement and an 8-second station identifica- 
tion announcement. On "participating" type programs, where spot 
announcements may be inserted between segments of the program, ‘the 
limit will be six spot announcements, not to exceed one minute in length 
each, within a 30-minute program and three spot announcements, not 

to exceed one minute in length each, within a 15-minute program. If 
local events of outstanding importance occur during network option time 
the station will preempt such time for the local program. Religious* 
programs will be carried on a sustaining basis only and ie will be 


no solicitation of money on such programs. The station will eek out da 
pn 7 
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speakers and subjects for its discussion programs and proposes to 
carry both sides on controversial issues. All such programs will be 
sustaining except those put on on behalf of candidates in political cam- 
paigns. | 


[2807] 

Policies of Piedmont 

102. The stockholders of Piedmont have adopted a statement of 
policy which includes the following, among other matters: they will 
subscribe to the NARTB Code; a ratio of approximately 70% commer- 
cial and 30% sustaining time will be maintained; commercial or network 
programs will be cancelled when an "outstanding public service pro- 
gram" is available; commercial spot announcements in any 14-1/2 
minute segment are limited to three; and no such announcement may 


exceed 60 seconds; religious programming shall be on a sustaining basis; 


‘sustaining time will be afforded to all candidates for "principal" offices 
during political campaigns; the station's antenna will be so constructed 
that it will provide facilities for the educational television channel if 
the latter is ever utilized. The record does not reveal exactly when 
the statement of policy was approved by the stockholders. 

Carolinas’ Policies | 

103. The policy statement of Carolinas’ provides, among other 
things, that they will subscribe to the NARTB Code. It also provides 
that all religious programming will be on a sustaining basis and that 
religious time will be rotated among the various churches in Charlotte. 
In this connection WSOC and Piedmont have pointed to the fact that WIST 
has not followed its original policy of rotating services except among 
comparatively few churches and that it provided no time for Catholic 
and Jewish faiths until after this hearing began, the time assigned to 
them being from 6:45 to 6:55 a.m. on Saturday. It is also observed 


"that most of the religious time at WIST is commercial and that com- 


ous programs have been carried by WIS and WSPA. 
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Carolinas’ proposes the establishment of an educational advisory coun- 
cil and proposes to schedule local educational and cultural programs 
in what would normally be network option time during the evening hours. 
Mr. Shafto held discussions with the proposed network as to this matter 
and received assurances of cooperation. While he did not present the 
network with the specific program schedule herein proposed, it can be 
found, in the light of Mr. Shafto's long experience as a broadcaster 
and his associations with this same network over many years that.he. 
would be in a position to know with a reasonable degree of certainty 
whether this design to preempt a portion of the prime evening hours _ 
for local programming would be feasible. The evidence also shows that 
local live or film originations are broadcast by WIS-TV during normal 
network option hours and that the station has been quoted as unavailable 
for simultaneous presentation of network programs even though ordered. 


Proposed Programming 


104. The proposed weekly schedules, when analyzed as to type 
and class, result in the following tabulations: 
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By origin: 
WSOC 

Network Commercial 
Network Sustaining 
Recorded Commercial 
Recorded Sustaining 
Wire Commercial 
Wire Sustaining. 
Live Commercial 19.0 
Live Sustaining | 12.1 


Total Commercial 66. 0 
Total Sustaining ' 34.0 
100. 0% 
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WSOC Piedmont Carolinas' * 
No. Spot Announcements = 450 30o8 400 
No. Non-Commercial | 
Spot Announcements 124 162 | 170 ss 
" | Proposed Broadcast Hours 113 122:25 114:5 
| By type: : 
Entertainment 68.6% 65. 7% 64. 3% 
Religious 2.9 4.0 3.1 
Agricultural 2.6 3.3 3.5 
Educational 4.8 4.9 4.4 
News 6.1 71 7.7 = 
Discussion 4.8 4.1 4.1 
Talks 10. 2 (inc. 8.4 9.8 
sport s) (inc. sports) 
Sports : 2.5 ' 
‘Special Events = | 3.1 
100. 0% 100. 0% 100. 0% 


Each of the applicants proposes to install color equipment for carrying 
network programs in color. In addition, Piedmont proposes to broad- 
cast local live programs in color. Carolinas' and Piedmont would also 
carry color films. 

105. Pursuant to the points of reliance and a stipulation which 
eliminated qualitative consideration of network proposals, attention has 
been given in this hearing to local programs above. Certain similari- 
ties in the proposals are immediately noticeable. Each of the appli- 
cants proposes a cooking show, a homemaker's program, a sports 
roundup and a teen-age discussion program. 

>. 
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106. In Agriculture, WSOC proposes a full-time farm director. 
He will do : a ee “farm agent” * program Monday through 
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107 Faas 
is a yearly meeting at the WSOC studios of the heads of all agencies 

serving farmers in the county at which time they evaluate the past pro- f 
gramming and plan for the coming year. 

107. Carolinas' also proposes a full-time farm director who will 
supervise a similar "farm agent" type program. In addition, Carolinas’ 
plans to carry a daily five-minute market report and to show Depart- 
ment of Agriculture films on Sunday, the subject of these films to range 
from farming methods to comparison of farming in other lands. 

108. Piedmont proposes two 15-minute programs similar to the 
thirty-minute "farm agent" programs proposed by WSOC and Carolinas’. 
One of these programs will be presented at 6:45 a.m. and the other at 
12:15 p.m. Charles A. Hunter, a stockholder, will supervise these 
programs. In addition, Piedmont proposes a thirty-minute program 
on Saturday devoted to the Farm Family and a film program similar to 
that proposed by Carolinas’. 

109. WSOC proposes: a remote Sunday church service from 
11:00 a.m. to 12:00 noon, which will be rotated among the local churches; 
an early morning daily taped devotional program; a daily five-minute 
program devoted to reading of the scriptures; a daily call to a minute 
of silent prayer. WSOC would also have a daily 10-minute program 
featuring a visiting minister as part of "Guest for Breakfast" program, 
WSOC will carry a Sunday School program prior to its Sunday morning 
church service, a 30-minute film of devotional music following that 
program, and a Sunday School lesson on film on Saturday morning. 

110. Carolinas’ also proposes a remote church service which 
would be rotated among five churches. They also propose 15 minutes of 
Meditations, Monday through Saturday, featuring ministers with in- 
spirational messages from various churches selected on a rotating 
basis. From 10:30 to 11:00 a.m. on Sunday a Lutheran Church produced 
film, "This is the Life, " will be presented. 

111. Piedmont will present a morning prayer follo 






station's regular sign-on by one of Charlotte's religious gre s 
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from various churches and other religious groups will be presented 
during the first thirty minutes preceding the 11:00 to 12:00 noon Sun- 
day remote church service. A Sunday School program will be presented 
during the next half hour before the church service. There will be a 
closing prayer which religious leaders will alternate in giving. In addi- 
tion, Piedmont will preview forthcoming Sunday services on Saturday 
night, preview a sermonette on Saturday night, and also proposes a 
religious film. 

112. Each applicant has scheduled numerous daily news and 


weather programs, which offer local, regional, and worldwide news 
and a weekly news summary on Sunday evening. 
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113. For its educational program, WSOC proposes shows intended 


to reach every level of its audiences. "For Kids Only" was classified 


as educational and would feature children of grammar school age in 
contests, games and entertainment. "Mr. Make It" features handi- 
craft demonstrations. "Carolina Outdoors" is a "sightseeing tour" 
handled by the city schools" science director. "Carolina Colleges" is 
intended to present activities, sports, and musical groups of various 
colleges of the district. "High School Concert” will feature the bands, 
orchestras, small combinations, glee clubs, and soloists from high 
schools in the area. "Educational TV's Best" gives a live report of 
some outstanding educational program from the week's offerings. 

114.. Piedmont proposes "Home Kindergarten, "a half-hour 
program (Monday through Friday) designed for small children and 
"Your Child, "a 15-minute show (12:45 to 1:00 p.m., Monday through 
friday), designed for the interest and instruction of parents. Of a 
somewhat similar nature is "You and Your Family" (weekdays 7:00 to 
7:15 p.m.). It will utilize the services of Vera F. Douglas, who is an 
expert, t ~~ field of family life education. In format, the program will 
patized discussions of subjects relating to parenthood, 
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health and family activities. Participants fromthe schools and colleges 
will conduct "Our Schools" (Tuesday, 6:30 to 6:45 p. m. ) using a station 9 
employee as moderator, which would feature the activities of local pri- 
mary and secondary schools. The program "Arts and Science" (Tues- 7 
day 6:45 to 7:00 p.m.) would be an adult education program on the vari- 
ous sciences and arts. "School Playhouse" (Saturday, 6:30 to 7:00 p. m. ) 
proposes to offer plays produced by student and other amateur theater 
groups. It is claimed that this will stress the production of 52 plays in 
one year locally written, costumed and directed. However, "School 
Playhouse" of Piedmont was criticized as impracticable by the other | 
applicants on the ground that Blythe had not taken into account the ability. 
of schools and colleges in the area to present a play. 

115. Carolinas' proposes a daily education feature Monday through 
Friday entitled "Learning Is Fun.“ This would be planned and produced 
by the station's educational director and would be designed for children. 
Of similar appeal is a weekly program, "Revealing Pages, " with stories 
for small children. "Time Out For Health" will be in co-operation with 
city and county schools, as well as health departments and the Mecklen- 
burg County Medical Society. The most ambitious educational program 
of this applicant is ''Knowledge in Action, "' which is scheduled to appear 
four nights a week for one-half hour at various times. The program 
would draw upon the faculties of educational institutions throughout the 
area, as well as certain civic clubs. Its content would include such 
varied matters as vocational guidance, arts and sciences, business, 
education, history, etc. Supplemental slides and film materials from 
the University of North Carolina would be used. 

116. For discussion programs, WSOC plans "This Is Your City, " 
five days a week, described as a showcase for discussion of various 
towns in the area with representatives from the governments or service 


and 
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cultural institutions. A contest element is introduced, according to 
WSOC, to avoid dryness. "Every Day Living” would be a discussion of 
"all subjects of interest to the Carolinas’, " and is to be presented daily. 
"Junior League, ' on Monday evening, will be concerned with various 
projects in which the organization is involved. '"Teen-age Topics" would 
discuss youth problems. 

117. Piedmont's discussion programs have been designed to cover 
a wide variety of interests. Among the weekly programs are "The Law 
and You, " with panels selected by the station in cooperation with local 
bar associations; "Jobs, Inc. , " dealing with problems of labor and 
management; "Carolina Celebrities, " covering the field of whatever the 
participants may be concerned with; 'Teen-age" a discussion program 
on youth problems; and "Who Governs You" a program devoted to gov- 

vernmental problems. In addition to these, "Open House" (Monday 
through Friday, 1:15 to 1:45 p.m.) is designed primarily to appeal to 

‘women and will call upon visitors to discuss fashions, personalities, 
homemaking and kindred subjects. 

118. Carolinas’ has imitated the program "What's The Law" 
which was carried at WIS-TV and proposes to present it on Saturday 
from 6:00 to 6:30 p.m. in cooperation with state and county bar associa- 
tions. A weekly program, "Campus Voices, " will present representa- 
tives of area colleges in discussions of matters of adult interest. Also 

- included were "Meet Mecklenburg" a 15-minute weekly program and 
"What the Market Affords, ''a shoppers’ helper program 30 minutes’ 
thrice weekly, which are not of a forum or controversial discussion na- 
ture. ‘Teen topics" on Saturday will be a panel discussion program 
with teenage students on topics in a lighter vein. 

119. WSOC proposes several talk programs. "Carolina Calendar" 
is a daily agenda of community affairs and "Sports Roundup" will feature 
capsule interviews with prominent local sports figures. ‘Homemaking 
4 : be a cooking and household suggestion program with 
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interviews of various individuals. 

120. In Piedmont's talk programs are "Pots and Pans" which 
would be a cooking show and a shoppers’ guide program. Dr. Monroe 
T. Gilmour, one of the applicant's stockholders, will supervise a pro- 
gram, "The Doctor Prescribes, " the purpose of which is to remove 
fear caused by inadequate medical knowledge and to deal with general 
medical and psychiatric problems. Other talk programs would be built 
around safety problems, Charlotte industry and such economic topics 
as the family budget, income tax computations and the financing of small 
business. In the field of sports, there will be interviews with visiting 
figures in the sports world eachday except Sunday, 6:15 to 6:30 p. m., | ; 
and a "Junior Sports Quiz" (Saturday, 2:00 to 2:30 p. m.). | 

121. Carolinas’ proposes "Garden Club Center" which will feature 
participation by the many garden clubs in Charlotte. "A Job to be Done," 
Saturday 10:15 to 10:30 a. m., is a talk program available ‘ 
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to representatives of charitable and civic organizations. Of somewhat 

similar nature is "Our Civic Needs," Friday, 1:15 to 1:30 p.m., which 
‘is designed to relate to community improvements and problems. Two 
‘Sunday 15-minute programs are "About the House" and "Guest Room, " 


The former relates to home improvement and the latter will have a hus- 
band and wife team as joint masters of ceremonies presenting outstand- 
ing guests. Man About Town" is a half-hour program on Tuesday and 
Thursday evenings designed to bring the audience information as to local 
events. Others would be "Carolina Spotlight" a news and interview type 
program; "Better Living;'' and "Sports" featuring local sports news and 
events. 

122. WSOC will use local talent on "Guests for Breakfast, " a full 
hour program Monday through Saturday, which will include interviews, 
fashion shows, musical solos and novelties. "Saturday Jz * —* 
musical combination of musical talent, instrument and vo — 
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Varieties" and "Carolina Folks" would feature popular and folk music. 

Other entertainment programs would be "The Charlotte Symphony" and 

"Second Bow. " Piedmont will include talent on "The Barber Shop 

Quartet, " "Melody Time, " "Young Amateur Hour" and "Folk Songs. " * 
The latter will feature folk music and dancing and folklore of the 


‘Carolinas, Other local entertainment programs would be "Let's Read 


the Funnies," "Matinee" a guest participation program; "Who Knows" — 
a quiz show; and "Chatter" a variety show. Carolinas' will devote a 
substantial part of its live entertainment schedule to fostering amateur 
talent in such programs as "Teen Time, " "Young Star's Stage, " "The 
Balladeers" and "Carolina Carnival." "Young Star's Stage" is a Satur- 
day morning half-hour program designed to assist young performers 
under 16 years of age. Other local entertainment programs would be 
"Fun and Fashion" a women's variety show and "Glamour Girl. " 

123. All applicants propose to carry special events programs as 


the opportunity arises. WSOC proposes to carry local sports events 


as they arise including football, basketball, baseball, golf and tennis 
tournaments, the annual Charlotte Saddle Club, and Soap Box Derby. 
These occur most frequently on Saturday and the proposed program 
schedule has been designed to permit them to be substituted for film 
programs on that day. Annual events also proposed to be covered in 
addition to the Saddle Club and Soap Box Derby are Carolinas Carousel, 
Flower Show, Southern States Fair, Food Show, Scout-O-Rama, Automo- 
bile Shows, and Little League Baseball Play-offs and various charitable 


drives. Special news events would be covered by remote equipment 
or film. 


124. Piedmont would also carry special events by remote equip- 
ment or film. Annual events listed to illustrate the manner in which 
Piedmont would provide programs of special events include Carolinas 
Carousel; Mecklenburg Independence Day; Confederate Memorial Day; 
Lincoln and Lee birthdays; Armistice Day, Fourth of July; school 
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teachers’ convention; distributive education program; inauguration:‘and 


induction into office of public officials; Young Man of the Year Presenta- 


tion; Halloween Carnival; Southern States Fair; Boy Scout Banquet; 
Charlotte Business-Education Day; and various charitable drives. 


[2813] 

125. Carolinas’ proposes to carry local sports events as they 
arise including golf and tennis tournaments, Carolina Cup Steeplechase, 
basketball, football, horse shows, swimming, wrestling, volleyball 
and the Quarterback Club Bowl Party. Other events proposed to be 
covered include Carolinas' Carousel, Southern States Fair, Jaycee 
Jollies, Guernsey Festival, artists' sidewalk exhibition, a know your 
candidate political series, Little Theater, conventions held in Charlotte, 
Civic Club Luncheons and concerts by the Charlotte Community Concert 
Association. In addition to the film programs previously mentioned, . 
WSOC proposes documentary films on travel, music, fishing, animal 
life and other subjects; entertainment films including adventure, mys- 
tery, romantic, western, children's stories and cartoons. Carolinas’ 
similarly proposes locally originated entertainment film programs to 


) include comedy, drama, western and mystery subjects; documentary 


films such as "This Land of Ours’; and films released by governmental 
agencies. Piedmont also proposes to carry other locally originated film 
programs including agricultural; documentary films; films released by 
governmental agencies; and entertainment films to include music, 
comedy, drama, westerns, mystery, children's stories and cartoons. 
Studio Facilities 

126. WSOC proposes to build an addition to its now existing radio 
studios in the city of Charlotte in order to provide the necessary tele- 
vision studio facilities. Two studios are planned, 50' x 35' and 30' x 
24-1/2', with storage space in excess of 50% of studio area. — 
will provide two 240 square feet dressing rooms, one for my 
for women, in addition to control rooms, announcer boothi * 
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rooms, film rooms, and offices. 

127. It is charged by WSOC's opponents that difficulties would 
be encountered in the production of programs, at least, with respect 
to giving them the polish and efficiency which would be desirable for 
rendering good service to the public. It is claimed: that the uncovered 
cement floors in the studio, as proposed by WSOC, would tend to create 
dust which would circulate in the blower system of the cameras; that the 
studios should be soundproofed which is not proposed; that access of 
Studio B for large props and scenery would have to be through Studio A 
and access to the darkroom is only through the producer's office. 

128. Carolinas’ proposes construction of a new television station 
with two studios, 48' x 32' and 29' x 24', respectively. It is to be lo- 
cated within the city limits of Charlotte across from the proposed site 
of the new Charlotte Auditorium and Coliseum. 19 There would also 

‘qbe included control rooms, announcer booths, projection rooms, film 
‘rooms, dressing rooms and offices. 

129. Piedmont's studio building would be located approximately 
7-1/2 blocks from the center of downtown Charlotte. Piedmont proposes 
two main studios of equal size (40' x 50"). There would also be included 


& 


19/ One of the Carolinas’ reliance points urges a preference —— 
its proposed studio would be in the immediate area of the new Charlotte 
[ Footnote continued on following [Record] page] 
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announcer booths, control rooms, projection rooms, film rooms, dres- 
sing rooms and offices. The studio building will be — air 
conditioned and soundproof. 
Proposed Equipment 
130. No applicant claims a preference on the basis of equipment 

as an isolated reliance point 20/ but only insofar as its physical facili- 

i augment the quality of its programming. Leaving aside the 

Pe olor equipment, the proposals of Piedmont and Carolinas" 
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are substantially the same in that each specifies four studio camera 
chains, two field camera chains, two film camera chains and related 
equipment. WSOC proposes one film camera chain, two studio camera 
chains and two field cameras for its Studio B. WSOC's remote broad- 
casts would require the use of the field cameras normally used in Studio 
B and would require alignment of the receiving discs. Since there would 
not be sufficient time to align the discs for unexpected and therefore un- 
scheduled remote broadcasts, WSOC plans to pick these up by film. 

131. The applicants propose staffs of roughly the same size: 


ie Total Staff Programming Engineering 
‘WSOC 90 38 25 
Piedmont ' 104 37 33 


Carolinas’ 93 40 30 


132, WSOC. Gluck will have over-all responsibility for the AM, 
FM and TV stations and will remain as general manager of the AM sta- 
tion. Walker will be general manager of the television station. The 
chief engineer will be Caudle who has held the same position at WSOC 
since 1933. He has prepared himself for television by courses of study, 
visits to studios and brief terms of working with the equipment used in 
this medium, Bodie has been program director of WSOC 


19/ [Footnote continued from preceding [Record] page] 

Auditorium and Coliseum to which the applicant would install and main- 
tain coaxial lines. At the time of the hearing, the Auditorium and Coli- 
seum were in the process of construction and it was expected they would 
be completed by April of 1955. No specific programs fromthe Coliseum 
were scheduled in Carolinas' proposal nor were they scheduled by Pied- 
mont, which likewise expects to carry occasional programs fromthis 
place as remotes. 


20/ Insofar as Piedmont's Point No. 8 might be interpreted to rely 
solely on equipment without reference to its programming, it would have 
to fail. A fair interpretation, however, makes this point — 
the same as WSOC Point 2(a). 
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since 1951 and would hold the same position in the television station. 
He has never been employed by a television station but has made visits 
to a number of them to observe operations and has studied problems of 
this medium at one of the networks. E. P. Ballard, as a television 
supervisor under Caudle, and R. S. Morris, as secretary-treasurer, 
have not been employed by television stations but Ballard has had ex- 
perience in handling equipment and has taken courses in the art. Other 
proposed personnel include Forney Rankin, as news director, Norman 
Prevatte as production supervisor, and Mrs. Trippi Wisecup as wo- 
men's director. Prevatte has had experience as a television producer 
and Mrs. Wisecup has appeared on WBTV in Charlotte. WSOC expects 
to employ competent personnel to fill staff vacancies in the event of a 
* grant. | 
9 133. Piedmont. Bell is proposed as general manager, Ross as 
station manager and Kline as operations manager. 21/ William LeGette 
Blythe will be public service director. Martha Dulin Muilenberg will 
be full-time women's and children's director. She has participated in 
programs of this type over radio and has been active in various — 
affairs in the community of Charlotte where she resides. The program 
"Open House" will be under her personal direction. As sports direc: 
tor, Robert G. Quincy, will work part-time and retain his present em- 
ployment as sports editor of the Charlotte News. James Campbell will 
be film and news editor. He has a-degree in journalism and has had 
experience in photography, having been film editor of Station WTVJ in 
Miami. The program "You and Your Family" will be conducted by 
Mrs. Vera S. Doublas, who has had extensive experience in social ser- 
vice and family life work. Another Charlotte resident with extensive 
associations in civic affairs, Dr. Laura Ross Venning, will conduct the 
program "Your Child." Ruby Melvin Love, who will conduct "Home 
n, " has had training in this type of work and Whitney, who 
"Chatter, " has had experience in variety entertainment. | 
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Piedmont expects to employ competent personnel to fill staff vacancies 
in the event of a grant. 
134. Carolinas’. While Shafto will have over-all responsibility 

as an executive officer, Charles A. Batson will be general manager . 

and will reside in Charlotte. W. Frank Harden, who will be program 

director, is currently a resident of Charlotte where he is managing 

director of Station WIST. He was previously employed by WIS in Colum- 

bia and although he has not worked in a television station, he attended 

the training program at WIS-TV in 1953. While at WIS he participated 

in the production and planning of a series of documentary programs on 

the United Nations for which the station won the Peabody award for out- ¢ 

standing programming on international understanding in 1952. Dixon 

Lovvorn, as scheduled production supervisor, has had television experi- 

ence and John N. Parker, Jr., who is to be chief engineer, participated. 

in the WIS-TV training program as well as in 

21/7 The experience of these employees will be noted only where it has not 

been recited elsewhere in these findings. 
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the installation of the transmitter at that station. Herbert Eidson, Jr. 

is designated technical director but his services will be more in the na- 
“ture of an occasional consultant than asa staff member. He is similarly 

technical director for the BCS stations in Columbia and he supervised 

construction of WIST. Carolinas' expects to employ competent person- 

nel to fill staff vacancies in the event of a grant. 

. 185. Carolinas' would institute an on-the-job training program for 

key staff members at its television Station WIS-TV. Workshop training 

would also be instituted at Charlotte to train personnel in the handling of 

equipment and in program development with the latter portion of such 

training to be conducted ona strict on-the-air schedule. This program 

was followed at Station WIS-TV. 

Changes in Carolinas' Television Proposal 

136. Piedmont and WSOC have advanced the theory th 
proposal actually constitutes a last minute attempt to secur 
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advantage on the part of BCS. Apart from the timing of various events, 
such as incorporation, filing of application, etc., the opponents of 
Carolinas’ point to differences in the proposals of BCS and Carolinas’, 
The following tabulation shows certain estimates contained in the 
amended application of BCS filed December 12, 1953 and comparable 
estimates contained in the Carolinas’ application filed December 15, 


1953. 
BCS Carolinas' 
Application Application 
as Amended Filed 
Items 12/7/53 12/15/53 
1. Personnel ss 93 
2. Studio Technical Equipment $142,600 3 310,000 
3. Estimated Cost of Operation 950, 000 1, 050, 000 
4. Estimated Revenues 800, 000 1, 025, 000 
“S. Transmitter 186,932 ~ 215,000 
6. Antenna System 152, 000 172, 000 
7. Cost of Construction 860,000a/ 966, 000b/ 


a/ This amount included $200, 000 for acquisition or construction of a 
studio building. 


b/ The Hipp Group now plans to lease a building for studios which will 
cost $300, 000 to construct; only $25, 000 is included in this increased« 
revised figure for construction or acquisition of buildings. The total, 
increase in the cost of construction is $300, 000. 


‘137. The reasons assigned by witnesses for Carolinas’ to ac- 
count for these changes are varied: The addition of a color proposal; 
additional cameras and equipment; and increases size of proposed stu- 
dios. The revised estimates as to revenue were attributed 


[2817] 
to a difference in business prospects partly on account of the inclusion 
of Charlotte resident stockholders. In essence, the Carolinas' proposal 
does represent a larger and more ambitious operation than that of BCS. 
: s : however, would be material only if they raised a question 
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as to whether Carolinas' proposal herein had been advanced in good 

faith. There is no record evidence on which the good faith of Carolinas’ 

in this regard could even be questioned. All changes were made in con- 
formance with Commission processes. This matter will therefore re- 
ceive no further consideration in our decision. 

The "Evansville Issue" 

me 138. As authorized by the Commission, the Hearing Examiner 

upon a petition of Carolinas’, concurred in by Piedmont, added the so- 
called "Evansville issue" with respect to WSOC. The issue reads: 

"To determine whether the funds available to Radio Station 
WSOC, Incorporated, will give reasonable assurance that the pro- 
posals set forth in its application will be effectuated. " 

Carolinas’ took the position in its petition, relating solely to the applica- 

nm tion of WSOC, that it could make a probative showing that, (1) WSOC 

has seriously underestimated the cost of constructing its proposed 
studios and (2) as a result, the working capital available to WSOC will 
be exhausted by the additional cost of construction. 
139. In his Order of March 24, 1954 granting Carolinas' petition 
to enlarge the issues, the Examiner said in part: 
"As modified and explained by the petitioner during the course 

° of oral argument, the charge against WSOC relates to only two 

matters. These are the allocation of funds by WSOC for the con- 

struction of its proposed studios and for operational expenses prior 

to going on the air and for the first two months of operation, 

There was no dispute that if WSOC can have its studios erected 

for the sum which has been estimated, the amount reserved for 

preoperational and early operating expenses would be sufficient." 
With the full consent of all parties and approval of the Hearing Examiner, 
a special procedure was employed in order to prevent the taking of un- 
necessary testimony. At the completion of Carolinas' presentation, they 
having the burden of proof, proposed findings of fact and conclusions 
were submitted on behalf of all parties on February 28, 1955300 the. 
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isolated point of whether Carolinas’ had made a prima facie showing 
that WSOC's studio could not be constructed for the amount allocated, 
an “Interim Opinion on Question Regarding Construction of WSOC 
Studios" was rendered by the Examiner in which he said: : 
"It must be clearly oie stood that the judgment which fol- 
lows is strictly limited to the question of whether, at this point 
in the record, the petitioner (Carolinas') has sustained its burden 
of proof in showing that the construction of studios as proposed 
by WSOC cannot be accomplished without expense by WSOC in 
excess of the amount allocated for this purpose." 
The Examiner further stated: 
"There is a significant defect in the estimates which WSOC 
obtained from contractors Foard and Craig... . There was no 
way of knowing from the present state of the record whether either | 


% | would or could contract to build the studios. " 
“The Examiner then said he would be forced to accept the figure offered 


by Mr. Hazel (Carolinas' witness) as most accurate, but went on to say: 
| "In view of the gravity of this matter, it would be unfair 
to preclude WSOC from producing any additional evidence it may 
have available as to the correct cost of constructing the studios. ” 
140. Carolinas' and Piedmont took exception to the Examiner's 


ruling which permitted WSOC to proceed with further evidence. It was 


their contention that the Examiner had closed the record in respect to 

the issue of construction cost and he could not request further evidence 

after the record was closed on this point. We know of no support for 

this position. As demonstrated at page 4183 of the record, the Examiner 

felt that on the then existing state of the record he was unable to make 

precise findings as to the issue involved. If was within the discretion 

of the Examiner to request additional evidence under such circumstances. 

While we are not in accord with the Examiner's findings and conclusions 

that the Hait bid was not a valid bid making the additional evidence ad- 

mitted Spmaterial, we herewith affirm this ruling of the Examiner. 
a8 
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141. On behalf of the petitioner, two witnesses, Mr. Thomas and 
Mr. Hazel, appeared. Mr. R. P. Hait and Mr. Caudle appeared on 
behalf of WSOC. | 

142. Albert S. Thomas, Jr., president and 50% stockholder of 
Southern States Construction Company, a general contracting firm, re- 
ceived a B.S. degree in architecture from Cornell University in 1935. 
Since that time he has engaged in various phases of the building industry, 
including the practice of architecture and general contracting. The 
Southern States Construction Company was formed in 1946; it holds a 
general contacting license in both North and South Carolina, and isa 
member of the Carolina Branch of the Associated General Contractors 
of America. Mr. Thomas is a registered architect in the States of 
North and South Carolina and he makes about 50% of the estimates for 
work which his company bids upon as well as handling 
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about 50% of the company's office supervision and "general expediting. " 
Southern States does commercial construction, including hospitals, 
schools, hotels, stores and broadcast studios. Since 1950 it has erected 


about $5, 500, 000 worth of buildings in the Carolinas and one of these jobs 
was the construction of an addition to a hotel (150 rooms) in the city of 
Charlotte. He is acquainted with J. N. Pease and Company, the archi- 
tectural firm which prepared the plans for the WSOC studio and testified 
that from his own company's experience, this is an excellent firm. 

148. Mr. Thomas estimated that the construction involved in the 
WSOC studios to render them acceptable for television use will cost 
$177,008, which would amount to $13. 30 per square feet. He arrived at 
this estimate by requesting individual estimates from subcontractors 
and by using his own estimates on the cost of materials and labor. 

144. L. P. Hazel isa minority stockholder and vice-president 
of the Goode Construction Corporation, general contractors located at 
Charlotte, North Carolina, He has been affiliated with the cdijptruction 
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and building industry for over twenty-one years and has been with the 
Goode Company since 1946 where he is responsible for running the build- 
ing end of the business, for the preparation of estimates, submitting 

of bids and the purchasing of all major items as well as overseeing 
construction in progress. Goode Construction Corporation is licensed in 
the States of North and South Carolina as well as a number of other 
Southern states and is a member of the Carolina branch of the Associa- 
tion of General Contractors. During the past eight years, this corporation 
has done a volume of construction work totaling approximately 

$45, 000, 000. 

145. Upon the basis of floor plans and outline specifications for 
the WSOC proposed studios, Mr. Hazel estimated the cost to be 
$167,500. Unlike Mr. Thomas, he did not solicit estimates from sub- 
contractors but had such estimates made under his direction. The total 
‘estimate does not include an architect's fee which is normally 5% but 
does include the following: Electrical work, $26, 000; air conditioning 
and heating, $39, 000; plumbing, $5, 000; contractor's profit and over- 
head, $8, 375 (5%). Excluding the mechanical work (electrical installa- 
tions, air-conditioning, plumbing, etc.) this estimate would amount to 
$7. 50 per square foot. 

146, R. P. Hait is associated with his father, C. M. Hait, in 
the Hait Construction Company of Charlotte, North Carolina, which — 
firm has submitted the bid which was accepted by WSOC. The firm was 
formerly a member of the General Contractors Association but withdrew 
around 1952 or 1953. Hait was employed in his father's company prior 
to the War, served in the Air Force and subsequently worked as a civilian 
for the Army Engineer Corps, the latter activity being in connection with 
construction of an airport and buildings. Since 1946 he has been with 
his father's construction company which has done an estimated volume 
of business amounting to approximately $200, 000 
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annually. For the most part, this is the building of houses either under 
contract or for resale in and around Charlotte. During the past two 
years the firm's only experience with institutional or commercial . 
construction involved two projects: (1) a concrete block store building 
with 4, 000 or 5, 000 square feet of floor space and (2) a concrete and 
brick factory addition of from 2, 500 to 3, 500 square feet. Mr. Hait 
could not recall the cost or contract price of either of these projects. 
The firm has had no experience with the construction of broadcast offices ef 
and studios and has not done any building under a performance bond in the 
past ten years. However, it has not defaulted on any jobs during that 
period. Neither Mr. Hait nor the Hait Construction Company are li- 
censed general contractors but the father holds a limited license. ; 
147. In reckoning his bid for the WSOC studios, R. P. Hait did 
not make a computation on a square foot basis but made his estimates 
from experience according to the expected cost of the component parts 
of the structure, such as so many bricks or blocks, so much for labor, 
etc. He had discussed the construction of these studios with Mr. Caudle, 
chief engineer of WSOC, for sometime prior to the submission of his 
‘bid although his memory did not allow him to indicate the exact date. 
In the amendment to the application filed by WSOC on December 2, 1953, 
‘one answer specified that the cost of acquiring or constructing buildings 
would be $93, 800. This included not only the construction of studios but 
also a "Butler" building (for storage) and a transmitter building. Esti- 
mates for the latter two are not in any way involved in the present prob- 
lem since no party disputes their accuracy. The estimate for the studio 
addition alone amounts to $76, 500. 
148. On January 19, 1954, R. P. Hait dispatched a letter to 
‘WSOC containing a bid which reads as follows: 
"For the sum of $76, 500 we agree to furnish all material 
and labor to build the proposed additions to your present building. 
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"This bid includes $15, 000 allowance for heating and air. 
conditioning. | 
“All new work will be accomplished according to your plans 
and specifications, and will conform to all local and state codes. " 
149. Mr. Hait testified that he regards this bid as a firm commit- 
ment. It was submitted pursuant to a request from Mr. Caudle with whom 
Mr. Hait had held discussions for sometime prior to January, 1954. 
150. The contractor's obligation, as understood by both Hait and 
Caudle, does not include electronic wiring but only such wiring as is 
customary for lighting a building. It is WSOC's contention that the 
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cost of its part of the wiring has been included under "Other Items" in 
- its application, and that the amount involved is only $4,600. The esti- 
mate of $4, 600 was furnished by the potential subcontractor who had 


seen the floor plans but not the architect's specifications. If the heating 
and air conditioning should ultimately cost more than $15, 000, WSOC 
would bear the extra expense. Mr. Hait confirmed that his company 
would be qualified to absorb a loss in the neighborhood of $40, 000 but 
this would also be contingent upon developments in connection with its - 
current building program. According to the testimony of Caudle, Hait 
furnished him with an estimate some time in the latter part of November, 
1953 and this estimate was for the purpose of presenting a figure in the 
amended application. This predated the submission of the bid and also 

it apparently predated the drawing of the architect's specifications. 

151. Mr. Hait requested a performance bond from’ the local 
representative of the Aetna Casualty and Surety Company, although he 
did not supply that company with the specifications, Aetna sent letters 
to both Hait and WSOC, the latter being dated October 20, 1954 (which 
was a few days after the Hait request). They declared they would execute 
a performance bond "in connection with the bid of Hait Construction 
Company, Charlotte, ‘North Carolina, at a contract price of $93, 800. " 
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152. As heretofore noted, neither the Hait Construction Company 
nor R. P. Hait hold general contracting licensees. C. M. Hait does 
hold a limited license as general contractor. 

153. Pertinent provisions of the General Statutes of North Carolina 
define a general contractor as one who undertakes to bid upon or to con- 
struct any building, etc. where the cost is $20, 000 or more (Sec.. 87-1). 
There are three grades of licenses provided for in Section 87-10. An 
unlimited license entitles the holder to engage in the business of general 


ea, 
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contracting without limit as to the value of any single project. The 
holder of an intermediate license is limited to perform general con- 
tracting where the value of a single project is not in excess of $300, 000. g 
The holder of a limited license may not practice general contracting on 
a project where the value is in excess of $75,000. The practice or at- | 
tempt to practice general contracting without proper authorization under 
the statutes is punishable as a misdemeanor (Sec. 87-13). Section 87- 
14 prohibits the issuance of building permits to any contractor who is not 
duly qualified. 
154. It is obvious that if the bid made by the Haits is interpreted 
to include the full $76, 500, it transgresses the laws of North Carolina 
‘and a building permit could not lawfully be issued. WSOC maintains 
that the actual total of the bid is $61, 500 which would be within the statu- 
tory limit for a limited general contractor. No question was raised 
as to whether the "single project" referred to in the statutes might in- 
clude the cost of the separate Butler and transmitter buildings so it must, 
therefore, be assumed that these would be considered as separate proj- 
ects. 
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155. The question is now posed whether the $15, 000 estimate for 
heating and air conditioning, submitted by the firm of Ross and Witmer, 
is to be included within the Hait bid. The North Carolina licensing board 
for contractors interprets the statute in this way: 
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When a general contractor with a limited license submits a bid for the 
construction of an entire project, including the mechanical services such 
as plumbing, heating and wiring, and is to sublet the mechanical ser- 
vices himself, then the cost of these services is included in his license 
limitation of $75,000. If, on the other hand, the owner receives bids 
for the general construction and separate bids for the mechanical ser- 
vices, the cost of the latter is not included in the license limitations 
of the general contractor. 

156. The Examiner held that the Hait Construction Company bid 
cannot be regarded as valid under the North Carolina statutes because 
it exceeds the amount to which C. M. Hait is limited by his license. 
Since there could be no contract concluded on the strength of it nor 
any building permit issued -- unless one is to assume an entirely illegal 
operation -- it is obvious that the performance bond from The Aetna 
Casualty and Surety Company would not be issued. He bases this find- 
' ing on the following testimony of Mr. Hait (Tr. 4077): 

"Q. Is the $76, 500 based upon specific bids from subcon- 
tractors? A. Yes. 

"'Q. In each case? I mean, for each item? Every item that 
would go into the building? A. Well, for the items that I have - 
covered by my subcontractors. 

"Q. And that would also include the allowance for the air 
conditioning and the heating? A. Yes." 

157. The Examiner further stated as reasons for rejecting the 
Hait bid: "The letter containing the bid, of course, clearly states the 
sum as being $76, 500 and R. P. Hait himself declared that this was 
a firm bid, not subject to any conditions not stated in his letter. This 
opinion, as has been seen, was subsequently modified to show the 
understanding regarding the distribution of cost for heating and air 
conditioning and also the understanding as to the division of responsi- 
bility for electrical wiring. However, the bid certainly reveals the 
——s of the contractor to install heating and air conditioning up 
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to the amount of $15,000. At another time in his testimony Mr. Hait 
said that he obtained estimates from certain subcontractors, including 
the one from Ross and Witmer. Furthermore, Hait unequivocally 
stated that Ross and Witmer was the subcontractor he contemplated 
using. The evidence thus makes it clear that the Hait Company would 7 
undertake installation of heating and air conditioning through its own 
subcontractor and gives no basis for regarding Ross and Witmer as hav- 
ing dealt independently with WSOC." 


ů 
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158. We do not so interpret the record evidence. The bid sub- * 
mitted specifically stated that $15, 000 was included for heating and air — 
conditioning. As recognized by the Examiner, copies of the bid from 
the firm which was to install the heating and air conditioning were sub- 
mitted to both the contractor who had asked for the estimate and to 
WSOC (R-4090, WSOC Ex. 30). The agreement among the parties is 
that if the heating and air conditioning should ultimately cost more 
than $15,000, WSOC is to bear the extra expense and that it is the only 
item for which this is true (R-4066, 4077). Mr. Hait was well aware 
of the statutory limit of $75, 000 under which his firm worked. He was 
aware of the interpretation given the statute whereby in this case 
through the simple expedient of having the firm of Ross and Witmer or 
any other subcontractor deal directly with WSOC rather than Mr. Hait 
subletting this part of the bid, building permits could properly issue 
(R-4053-4079). Mr. Hait and Mr. Caudle of WSOC testified herein that 
such was the intent of the parties. Mr. Hait testified that his firm 
considered the bid given as a firm and binding contract to perform the 
work for the price specified (R-4049, 4064) and that the firm had not 
defaulted on any contract in the past ten years. A bonding company has 
shown its willingness to issue a performance bond guaranteeing per- 
formance of the work at the cost specified by the Hait Company for con- 
structing the studio addition and buildings which would be nelliged by 
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WSOC. These are the studio addition, transmitter building and the 
"Butler" building. Mr. Hait further testified that his firm had never 
lost money on any project on which he had bid (R-4072). He also testi- 
fied that his firm could absorb a loss of approximately $40, 000 (R- 
4082) and that the Aetna Casualty and Surety Company did agree to:issue 
the performance bond solely on the basis of the Hait Company's finan- 
cial statement without seeing the plans or specifications of the buildings 
to be constructed (R-4088). Thus, WSOC does have a firm contract 
with Hait Construction Company to erect its proposed studios. The 
total cost to WSOC would be $76, 500 under the evidence submitted in 
this proceeding, which includes $15, 000 for heating and air conditioning 
under the Ross & Witmer, Inc. tentative contract price submitted to 
WSOC and Raymond P. Hait. The transmitter building and "Butler" 
building would be constructed for the additional sum of $17, 300 for a 
total cost of $93,800. The parties, WSOC and Hait Construction Com- 


pany, were well aware of the $75, 000 limitation under which the Hait 


Company worked and of the steps necessary for building permits to 
properly issue. The intent of both parties for WSOC to deal directly 
with the firm of Ross & Witmer was stated on the record even to the 
extent of WSOC absorbing any cost above the $15, 000 should there be any 
for the heating and air conditioning equipment. We have carefully re- 
viewed all the testimony with reference to this question and the record 
clearly shows the extreme effort of Mr. Hait to be completely accurate 
in the answers given both on direct and cross-examination. The record 
herein leaves no doubt whatsoever in our minds that Hait Construction 
Company regards its bid as a firm commitment and that there are no 
Statutory bars to it fulfilling the terms of that commitment. The evi- 
dence as to its securing a performance bond further enhances this view. 
Whether or not Hait Construction Company has made what the Examiner 
termed an “improvident" bid is of 
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[ 2824] . 
no concern to this Commission in view of the financial responathitity of ! 
the firm shown on the record. We, however, would not be inclined to ; 
believe so if this were material in view of the record evidence that: it. i 
has not done so in the past, its construction experience in the Charlotte | 
» area over a long period of years and the other bids from other Charlotte 
contractors who submitted such bids in good faith rather than under the 
circumstances of the estimates secured by Carolinas'. One of these 
bids was in the amount of $107,000 for the three buildings. . The other 
was in the amount of $95,163, not including the storage and transmitter. 
building. These contrast with the figures of $177,008 and $167,500 
estimates adduced into evidence by Carolinas'. 
¢ ' 159. We find from the evidence of record that WSOC can construct 
its studios for the amount earmarked for that purpose, therefore, the | 
first charge of Carolinas’ under the "Evansville Issue" must fall. 
Since the second charge by Carolinas’, relative to the sufficiency of 
WSOC's funds for pre-operation and early operation, was contingent upon 
its substantiation of the first charge, it too must fall. Thus, our ex 
parte determination that WS OC was financially qualified to construct, 
own and operate a television broadcast station has not been disturbed. 
This findings was based on the showing of WSOC that it would construct 
its station for $821,986 and have operating capital in the amount of 
$113,014. Further it would commence operation with its studios and 
equipment unencumbered. 


[2825] 
Conclusions 
Preliminary Matters 
1. The Commission has made its findings with respect to the 
evidence in this comparative proceeding involving the applications of 
Radio Station WSOC, Inc., Piedmont Electronics and Fixtures Corpora- 
tion, and Carolinas’ Television Corporation for a acme? eam 
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on Channel 9 in Charlotte, North Carolina. In our order of designation 
we found each applicant legally, technically, and financially qualified to 
construct, own and operate a television broadcast station. | 

2. In our findings as to the allocation of funds by WSOC we have 
found that this applicant will in fact be able to construct its proposed 
studios for the amount anticipated and would have a sum in excess of 
$100,000 for pre-operational expenses and initial operation. We con- 
clude the evidence would support no other findings. It would have no 

deferred credit payments to meet on equipment and its studios would be 
fully paid for under the financing plan relied upon. Upon the basis of 
this showing it would be completely unreasonable to believe that WSOC 
would not in fact be able to effectuate its proposals with the sum allo- 
cated for pre-operational expenses and initial operation. Thus, each 
applicant possessing the qualifications to operate a station in the public 
interest, the hearing held on the comparative issue pursuant to the 
order of designation requires us now to select the best qualified appli- 
cant on the basis of significant differences in the specified areas of com- 
parison as developed by the evidence in the hearing. 

3. This case was conducted under the points of reliance procedure 
and ‘the text of the reliance points is set out in full in the Hearing Exam- 
iner's Statement and Order of March 23, 1954. In essence, WSOC claims 
preference on the following grounds: local residence of stockholders and 
their participation in community; integration of ownership and manage- 
ment; familiarity with the community, and experience in the fields of 
broadcasting and "show business"; absence of any conflicting business 
interests; superior record of WSOC as contrasted with WIST's; failure 
of Piedmont and Carolinas’ to utilize effectively the broadcast experience 
of their stockholders; superior studios and equipment; superior super- 
visory personnel; superior staff organization and personnel scheduling; 
better preparation for serving needs of the area; superior programs in 
terms of content, quality, balance and policy; and most practical and 
realistic approach to color telecasting. 
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4. In similar digest form the reliance points of Piedmont.are as 
follows: diversification of mass media; integration of ownership and 
management; diversification of business and professional interests 
among the stockholders; civic activity of stockholders; better planning; 
greater degree of experience in television and visual communications 
media; superior personnel; superior equipment; superior studios; organi- 
_ gation of Carolinas’ as a negative reliance point; inferior past perform- - 


" ance of stations owned by opponents; superior proposed programs; greater 


number of broadcasting hours; superior policies; and superior color 
proposals. 
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5. The reliance points of Carolinas’ are as follows: control by 
local residents; integration of virtually all stockholders; diversification’ 
of business and professional interests of stockholders; knowledge of 
community and awareness of program needs through identification with . 
business and broadcasting activities in Charlotte and in the Carolinas; 
superior operation of a television station, namely WIS-TV; superior 
records of stations owned by BCS; better record of improving facilities 
than at WSOC; superior experience and familiarity with the Charlotte 
area on the part of key personnel; superior proposed programs and 
planning; more live programs during prime nighttime hours and more 
live programs devoted to certain categories to satisfy community needs; 
superior color proposals as against WSOC; better training program; 
failure of Piedmont to provide trained personnel and color programs; 
superior studio; availability of programs from Auditorium and Coliseum; 
transfer of control at WTVJ as reflecting upon Mr. Wolfson of Piedmont. 
We now turn to these specified areas of comparison, adapting their 
discussion to such factors and circumstances considered by the Com- 
mission to merit attention in the choice of an applicant here. . 
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| Local Residence. . - 

6. WSOC and Carolinas’ assert the local residence of their 
officers, directors and stockholders as a factor favoring their proposals. 
As reflected in our findings, all the officers, directors and stockholders 
of WSOC have been residents of the principal community, to which the 
facility here sought is assigned, for many years. Of the officers, 
directors and stockholders of Carolinas', aside from The Broadcasting 
Company of the South, the Messrs. Shafto, Batson, Hipp and Scales are 
non-residents of Charlotte. All others have been residents of Charlotte 
for varying period of years all of which are substantial, the most recent 
being since 1943. Local residents hold 52.7% of the stock. Of the non- 
resident individuals Mr. Hipp is a director of the corporation, Mr. 
Shafto is president and a director, Mr. Batson is a vice-president and 
a director, and Mr. Scales is secretary and assistant treasurer of the 
corporation. The officers, directors and stockholders of Piedmont, 
except for Mitchell Wolfson, and Sidney Meyer, who in effect also repre- 
sent the interest held by Wolfson-Meyer Corp. , have all been residents 
of Charlotte for varying periods of years all of which are substantial, the 
most recent being since 1946. Local residents hold 60% of the stock 
with all officers and directors except one, Mitchell Wolfson a vice- 
president and a director, having local residence. 

7. Under the factual situation here present in WSOC we have com- 
plete local residence; and all stockholders except one who has a 6.48% 
interest, are in a position to bring the knowledge of local needs and 
interests acquired through long term residence to bear on policy and 
management decisions as an officer and/or director of the corporation. 
The showing of Piedmont on this factor is strong; and that of Carolinas’, 
while lesser than that of the other applicants from a stock percentage 
standpoint and management standpoint, is nevertheless substantial. In 
view of the strength of the showing of WSOC however, it does merit a 
preference over Piedmont and one of slightly greater weight over 
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Civic Activities | 

8. WSOC and Piedmont each asserts the civic connections of its | 
principals as a factor favoring grant. We have detailed the civic activi- 
ties of the officers, directors and stockholders of each applicant in our 
findings. These reflect extensive activities on the part of the principals | 
of WSOC, Messrs. Gluck, Jones and Larry Walker particularly having _ 
made substantial contributions to civic, charitable and other causes in 7 on 
the city of Charlotte. All others except Robert Morris and Mrs. Adelaide __ 
Marshall show more limited civic connections; but all have assumed‘ | 
responsibilities in civic organizations as officers, directors, trustees 
or in other responsible capacities. Our findings also reflect extensive 
civic activities for the local Charlotte stockholders of Piedmont with 
Mr. Everett showing participation of the highest order. We recognize 
that he would of necessity curtail these activities should Piedmont be the 
successful applicant. All other such stockholders show substantial con- 
tributions to civic, charitable and other causes in the city of Charlotte, 
and have assumed positions in such organizations in responsible capaci- 
ties. Mr. Ivey of Carolinas’ also shows very strong participation: in 
Charlotte civic, charitable and other organizations. The other local 
stockholders of Carolinas’ except Mr. Bell also show substantial contri- 
butions to such organizations and have held positions in such organiza- 
tions of high responsibility. Overall the showing of each among its 
officers and directors as well as stockholders is so broad as to cause. 
this criterion to lose significance as a comparative factor favoring any 
applicant. 

Diversification of Business Interests 

9. Relative to the factor of diversification of business interests, 
here as in certain other cases we have two diametrically opposed con- 
tentions. Piedmont and Carolinas’ assert as a point of preference the 
diversified commercial and professional interests of its stockholders. 

_, WSOC asserts as a point of preference the absence of conflicting 
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business interests among its stockholders. It is believed that diversi- 
fied business interests appropriately evidenced, tend to indicate an appli- 
cant's knowledge of community needs and some probability of a con- 
tinuing awareness of these needs. It is in this sense that we have 
consistently held that such diversification of business interests in an 
applicant may be considered in an overall comparison of competing 
applicants. We do not give the same consideration to a concentration of 
business interests (Richmond Newspapers, Inc. , 11 RR 1234). While 
not normally a factor of major importance diversification of businéss 
interests is one which we believe must be weighed. In WSOC Mr. Jones 
shows business connections principally with insurance and automobile 
associations. Hunter Marshall is an attorney. Otherwise the business 
interests of the stockholders of this applicant are confined to the broad- 
cast field. In Piedmont we find local business interests including 
department stores, banking, manufacturing, ministerial, legal,’ literary, 
medical, and farming: In Carolinas' we find local business interests _ 
including department stores, financing, insurance, wholesale and retail 
drug concern, textile manufacturing, real estate, 


[2828] 
banking, publishing, legal, transport, and education. Among their 
officers and directors as well as stockholders, both Piedmont and 
Carolinas’ have sustained their asserted superiority in this criterion 
over WSOC. Between Piedmont and Carolinas' we see no basis for 
preference, the interests shown for both being extensive. As noted, the 
preference given is secondary in force. 
Integration of Ownership and Management 
_ 10. Each of the applicants asserts the factor of integration of 
ownership with management in its proposal as favoring grant of its 
application. The stockholders of WSOC who would devote full time to 
the operations of this applicant are Earle J. Gluck as general manager 
of the AM, FM and TV stations; R. S. Morris in the accounting side of | 


ot & 

* 
id 3 —* 
* 2* 


ant w 
i " . . ? ro 
= — 2 na? | ⸗— 

* Sab , Ps TS a 


: * 
ee 
~ 


$8, rag 


ear 





y % 
































[ 2828] 
135 

operations and his duties as secretary-treasurer of the corporation; 
Charles Marshall as vice-president in charge of sales; and Larry Walker 
as executive vice-president and general manager of the television opera- 
tion. Among them they presently hold approximately 23.39% of the stock 
of this applicant. 22: Participating in lesser degree would be E. E. 
Jones who would continue his present activities in the applicant's dealings 
with its national representatives and network and Hunter Marshall who is. 
in daily contact with the station on legal, personnel and public relations | 
matters. Thus all stockholders except Adelaide Marshall, who has a 
6.48% stock interest, would actively participate in station operations on 
a full time or part time basis. Of these however, only one would be , 
devoting his entire time and attention to the television operation. All 
bring extensive aural broadcast experience in the particular area-here 
involved to the duties which they would perform, Mr. Walker also having 
had experience in the television duties he would perform. All bring 
extensive local civic backgrounds to these duties. 

11. The present stockholders of Piedmont who would devote full 
time to the operations of this applicant are Herschell Everett as presi- 
dent of the corporation, and William Blythe as vice-president in charge 
of "public service" programs and consultant on programming. Between 
them they hold approximately 10.6% of the stock of this applicant. 

Neither has had previous broadcast experience. Both have extensive 
civic records. Participating in lesser degree would be Mitchell Wolfson, 
a vice-president and director of the corporation, who proposes to devote 
full time to the affairs of the station during the first six months of opera- 
tion and approximately 20% of his time thereafter. 28 His activities 
would not 

227 See footnote1, supra. 

33/ This proposal has been weighed in the light of the Commission's 
action granting on August 29, 1956, after the closing of the record here- 
in, the application of Florida-Georgia Television Company, Inc. In that 


proceeding Mr. Wolfson proposed to devote full time to the affairs of 
_ that applicant for a period of 4-1/2 to 6-1/2 months and to spend a 
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minimum of 20% of his time in Jacksonville for the next several years 
of the station's operation. Notwithstanding the difference in dates 
between the permit in (Continued) 


[ 2829] 
involve local programming. He has extensive experience in television 
broadcast operations. He has no local civic connections. Henderson . 
Belk would devote 20 hours per week to the station as adviser on opera- | 
tion, management and finance. He has no broadcast experience. His 
civic background is limited. Other stockholders, namely McGraw, 
Heaton, McConnell, Gilmour, Albea, Charles Hunter, Bradford Hunter, 
Thomas Belk, Irwin Belk, and John Belk would act in advisory capacities 
on program types particularly fitting their background. They have 
extensive local civic connections. None has any broadcast experience 
and only McGraw and Heaton hold offices in the corporation. Kline, 
Ross and Bell are individuals who would devote their full time to the 
day-to-day operations of Piedmont. They hold agreements to purchase 
stock interests totalling 7% in this applicant from certain present stock- 
holders subject to reacquisition by the present owners in event of 
termination of their employment with the corporation (see footnote 2). 
They presently hold no stock interests. If it is assumed that such 
interests would in fact come into being, as the evidence indicates, a 
proprietary interest would vest in the individuals who are to act as 
general manager, operations manager, and station manager; though, 
being contingent upon continuing employment, it would not be as cogniz- 


able an interest under this factor as the interests of other stock- 


holders. These persons do have extensive broadcast experience. They 
have no civic background in Charlotte, presently being non-residents of 
that city. They would not be officers or directors of the corporation. 
Thus all individual stockholders, existing and prospective, except one, 
Sidney Meyer, who has a 15% stock interest, would participate to some 
degree in Piedmont's proposed operations. (Wolfson-Meyer Corporation 


holds‘a 10% interest in Piedmont). 
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12. The only stockholder of Carolinas’ who would devote his full 
time to the operations of its proposed station would be Charles A. 
Batson, a vice-president and director, who has a .5% stock,interest. - 
He would be in charge of day-to-day operations of the proposed station. 
Mr. Batson has extensive broadcast experience in both radio and tele- 
vision, but has no local civic background in Charlotte. Mr. Shafto, as 
chief executive officer, would be at the station once each two weeks 
during the initial period and once a month thereafter. He would also. 
receive weekly operational reports and be in daily communication.with 
the general manager. Mr. Shafto has extensive broadcast experience 
in both radio and television, but no local civic background. He holds a 
4.25% stock interest. Of the other stockholders, Mr. Dickson and Mrs. 
Conger would act in advisory capacities, Mr. Dickson on programs and 
policy, Mrs. Conger in community and civic affairs programming. - | 
These individuals hold a 12.375% stock interest. Both have extensive 
civic interests. Neither has previous broadcast experience and neither. 
is an officer or director of the corporation. 


23/7 (Continued) that case and the one involved herein, there would be 
some question whether Mr. Wolfson would now be able ‘to devote his 

full time to the affairs of the station proposed by Piedmont during the 
first six months of operation. However the temporary participation 

over a period of several months at the beginning of operations is of 
minor consequence as a matter of integration which is concerned with 
close participation. His commitment could be fulfilled in other respects. 
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13. The significance of the criterion of integration of ownership 
with management has frequently been set forth in Commission decisions 
and need not here be repeated. (See Biscayne Television Corporation, . 
11 RR 1113; Appalachian Broadcasting Corporation, 11 RR 1327; 
Aladdin Radio and Television, Inc., 9 RR1.) Under the foregoing 
ultimate findings, we believe WSOC demonstrates superiority both 


— camel i and qualitatively in this factor. Not only does it show the 
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greater percentage of ownership integration, but each of the stock- 
holders shows broadcast experience in the particular sphere of respon- 
sibility involved, each has civic connections in this area and each has a 
voice in management as an officer and/or director of the corporation 
whereby his views can be brought to bear on station policy. Recognizing 
that these individuals except one would have multiple aural and television 
broadcast duties, we believe WSOC's showing in this regard to be much 
the stronger. This factor therefore lends to its proposal greater assur- 
ance that the commitments made herein will be fulfilled and of con- 
tinuing effectiveness in the meeting of community needs than is present 
in the proposals of Piedmont and Carolinas’. As between Piedmont and 
Carolinas’ we believe Piedmont makes the superior showing. WSOC has 
sustained its asserted superiority in this criterion and is accorded a 
strong preference therefor over Carolinas’ and one of slightly lesser 
degree over Piedmont. We recognize the difference here in our con- 
clusions and those of the Examiner. Piedmont was preferred by the 
Examiner in this area of comparison. No conclusion was reached as to 
the relative showings of WSOC and Carolinas’. Sufficient weight, how- 
ever, was not accorded by the Examiner to the effectiveness of the 
integration achieved as demonstrated by the parties’ past experience and 
knowledge of the needs of local groups and organizations or the voice in 
station management and policy which they would hold as officers and 
directors. This weight we have supplied. We also differ in his position 
as to weighing the number of stockholders integrated, rather than the 
amount of stock held. Such a position would automatically place at an 
unwarranted disadvantage the individual applicant or a corporate appli- 
cant having fewer stockholders than its opponents such as is present in 
the instant proceeding. | 
Past Performance 

14. Each applicant herein has asserted in various forms in its 

points of reliance the past performance of its licensed facilities or the 


past performance of the facilities licensed to its opponents asafactor . 
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favoring grant of its application. We have made detailed basic findings. 
of fact as to the performance of each such facility. In WSOC for the 
composite weeks of 1952 and 1953 we find reasonable time given to local 
live programming, 9.15% in 1952, 10.6% in 1953, the major portion in 
both years having been devoted to local live sustaining programs. 


Balance is also shown as between commercial and sustaining time with | 
the total number of commercial spot announcements being. conservative. . 


The total number of non-commercial spot announcements broadcast . 
during these weeks was 57 in 1952, 33 in 1953. A reasonably —— 
program service as to type is also shown for these weeks with attention | 
having been given to each of the various types. During the 1952 week, 
however, this showing 
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as to agricultural and educational programming is low, being .4% and 
.6% respectively. The 1953 week is also low in educational program- 
ming, showing .5%. Its supplemental showing, however, discloses that 
this applicant has installed permanent lines to two of the local colleges 
with equipment at both for direct broadcasts; that a regular feature of 
the station is a series of in-school training programs carried each 
scholastic year; and that it assists Queens College through use. of its 
studios and staff in the conducting of a broadcast training class. Its 
performance as to local educational programming is therefore enhanced 
by this showing. As to agricultural programming, this supplemental 
showing discloses the holding of an annual Farm Radio clinic by WSOC 
and a daily locally produced agricultural program during 1953. The 
recent addition of the daily Tar Heel Farm Program must be considered 
in the light of the imminence of the instant hearing at the time of its 
addition. Also, this is not a locally produced program, it being pro- 
duced by Carolina State College and being available to numerous 
stations. While not detracting from its value to the public or the 
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sustaining programs, such programs do not require the same initiative 
and cannot be designed to meet local needs to the same extent as are 
programs originated locally by the licensee. — 

15. WSOC has devoted a substantial portion of its time to meeting 
the religious needs of the area, all on a sustaining basis over a period 


of many years. While the Catholic and Jewish faiths have not utilized 


the time offered, the licensee cannot be criticised for this fact. Nor 
can we be critical of the fact that the Garr Tabernacle has received 
more time than have other churches, time having also been made avail- 
able to other sects. There is no demonstration in the record that the 
arrangement has not served the needs of the various churches involved 
or that the programs from Garr Tabernacle in some manner fail to 
serve the public interest. Daily attention has also been given to religious 
needs through two regularly scheduled programs. Reporters are em- 
ployed for local news purposes and approximately 12% of broadcast time 
was devoted to news programs of all types in both the 1952 and 1953 
composite weeks. Local sports events also receive attention and local 


* . 
discussion programs are carried. In the 1952 and 1953 composite weeks 
‘time devoted to discussion programs was 1.6% and 1.4% respectively. 


One violation of stated policy was shown arising due to ad-lib remarks 
of announcers prior to the broadcast of 1 minute spot announcements on 
certain programs. As to the failure to log the length of spot announce- 
ments (see footnote 5), while we are critical of this practice, we cannot, 
in the absence of a finding of rule violation, consider it as a significant 
detraction from WSOC's past record. (Richmond Newspapers, Inc., 
supra.) Time devoted to the activities of various organizations and 
governmental activities during 1952 averaged approximately 7.7 hours 
weekly in 1952, 6.7 hours in 1953. Announcements for these groups 
averaged approximately 62 weekly in 1952, 50 weekly in 1953. 
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16. For WIST, the local Charlotte station associated with ; 
Carolinas', the record discloses a failure of that station to fulfill com- i 


- mitments made in the hearing resulting in the grant of its construction 
| permit as to proposed staffing and the carrying of specific local pro- 
2 grams designed to meet local needs, allegedly not then being met by 
existing stations. Individuals who were officers and directors of Surety 
z Broadcasting Company at that time who are also officers and/or direc- 


tors of Carolinas' include Mr. Shafto, president and a director of 
Carolinas', Francis M. Hipp, a director of Carolinas' and Robert R. 
* Scales, Jr., secretary and assistant treasurer of Carolinas’. BCS 
also holds a substantial stock interest in Carolinas'. For the composite 
weeks of 1952 and 1953 time devoted to local live programming was 
5.6% and 4.4% respectively. News and sports comprised virtually all 
of such programming. The major portion in both years was devoted to 
sustaining programs. Total commercial time in both years was ex- 
tremely low with the total number of commercial spot announcements 
being very conservative. A reasonably balanced program service as to 
> type is also shown for these weeks with attention having been given to 
each of the various types. During the 1953 week, however, this showing 
as to agricultural, educational, and discussion is low being .8%, .3% 
and .9% respectively. The discussion and educational programs carried 
were all network programs. The showing as to non-commercial spot 
announcements is good. Extensive attention has been given to various 
types of music. Recognition has been given the religious needs of the 
area, to local sports events, and to local organizations through the 
program described in paragraphs 70 and 71 of our basic findings. Its 
supplemental showing also demonstrates that it has carried as a regular 
feature a series of programs in cooperation with a local high school. 
Agricultural programming has included the Tar Heel Farm Program 
previously mentioned which is not locally originated and a locally 
originated program instituted shortly before commencement of = 7 
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17. For WIS, a standard broadcast station in Columbia, South 
Carolina and WSPA, located in Spartanburg, South Carolina, stations also 
associated with Carolinas’ the 1953 composite week shows reasonable 
time given to local live programming, 15.9% with 4. 8% being live sus- 
taining by WIS, 18.4% with 4.9% being live sustaining by WSPA. For 
both stations balance is also shown between commercial and sustaining 
time with a reasonable number of commercial spot announcements having 

_been carried. Forty-eight non-commercial spot announcements were 
broadcast by Station WIS, 98 by WSPA. A reasonably balanced program 
service as to type is also shown for both stations, with attention having 
been given to each of the various types. The showing as to educational 
programming for WSPA, however, is low, being .4%. The supplemental 
showing for WIS demonstrates that it has originated local programs of 
various types on a regularly scheduled basis including discussion pro- 
grams. None, however, fell in the composite week, the programs shown 
for that week being network programs. WSPA showed only one 15- 

- minute local program classified as discussion in the composite week. 
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18. As shown in our basic findings, Station WIS-TV commenced 
operation shortly before the start of the instant hearing and the illus- 
trative week selected for showing its operation is subsequent to actual 
commencement of the hearing, some 3-1/2 months after the start of 
operation. Of the 65-1/2 hours it was then operating weekly 52.3% were 
sustaining and only 150 commercial spot announcements were broadcast. 
Twenty-five percent of its time was devoted to local live programs with 
18% being on a sustaining basis. As detailed in paragraphs 76-78 of 
our basic findings extensive attention has been given to the production 
of local programs of various types which include discussion programs. 
A well balanced program service as to type is shown. Representation 
has been given to local organizations through the medium of a regularly 
scheduled program, five days per week. Thus the showing.for Station 
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WIS-TV has none of the deficiencies found in the composite week showings 
of radio stations associated with Carolinas'. 

19. Relative to Station WIVJ, associated with Piedmont, we have 
found a failure to correctly show the total number of commercial spot 
announcements in the 1952 and 1953 composite weeks. We also find 
violations of stated policy as to frequency and length of commercial spot 
announcements. In its favor, extensive cooperation has been shown with 
local institutions, charitable organizations and law enforcement agencies. 
Its news programs have won national recognition. While its broadcast 
record is marred somewhat by the failure of the station to adhere to 
stated policy with respect to the frequency and length of spot announce- . 
ments and the failure to correctly show all such announcements, the 
program service appears to be commendable. No significance is attached 


to the "network clipping," since nothing from the program content was . 
eliminated and the practice was conducted with the knowledge of the net- 


works concerned.. The failure to correctly list the number of commercial 
spot announcements primarily appears to have been a result of misunder- 
standing of the Commission's definitions rather than a deliberate attempt 
to mislead the Commission. Further, the total number of spot announce- 
ments broadcast was not excessive. . 

20. In summary on the factor of past performance we find overall 
that Station wsoc has rendered a fully satisfactory service to the com- 
munity it has been licensed to serve over a period of many years. 

Balance is shown in the program service rendered, only one minor devia- 
tion from stated policy is indicated, and attention to the meeting of the 
needs of local groups and organizations has been demonstrated. 

21. With reference to Station WTVJ, the single station associated 
with Piedmont, we have found a failure to adhere to stated policy and to 
correctly maintain program logs as factors detrating from its record. 
Offsetting this however is the showing as to the program service rendered. 

22. Of the stations associated with Carolinas’, in WIST, which is 
_ located in. * — —— here involved, we find a failure 2 
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important respects of its licensee to meet commitments made in the 
hearing resulting in grant of the construction permit. Certain officers © 
and 


[ 2834] 
directors associated with this licensee at the time of these representa- 
tions would hold responsible positions in Carolinas'. This station also 
shows programming weaknesses as to type which have been detailed. 
Overall its record does not equal that of Station WSOC. Of the stations 
located in other communities associated with Carolinas', WIS and WSPA . 
have overall rendered a satisfactory service to the community they are 
licensed to serve, and the performance of Station WIS-TV has been com- 
mendable. We cannot however attach the significance to this showing 
given it by the Examiner as a week selected by the applicant was utilized 
for this showing and such week was subsequent to the commencement of . 
the instant hearing. We do agree that, as stated by the Examiner, it 


- illustrates what one major stockholder in Carolinas’ has been able to do 
\ with this medium. Yet it is the same stockholder and its directorate that 


has been responsible for the records of the other stations associated with 
Carolinas’ including Station WIST. While of a compensating nature the 
weight to be accorded it is greatly lessened in view of the above circum- 
stances. 

23. From a comparative standpoint on the factor of past perform- 
ance, WSOC has in our judgment been more responsive to local pro- 
gramming needs and interests of Charlotte than has WIST and ‘has the 
superior record. Carolinas’ record in other communities in its radio 
operations is satisfactory and some weight must be accorded the per- 
formance of Station WIS-TV. The record associated with Piedmont was 
made in another community. An awareness, however, of community 
needs and programming to meet them has been shown, which however is 
somewhat less material (though relevant) than a demonstration in the 
— community. While factors detracting from this s-ragord have 
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been set forth and Mr. Wolfson, the principal of Piedmont most closely 
associated with this record does not here propose to actively participate 
in local programming, we believe it reasonable to expect the pattern 
there established in programming would have some influence on the 
operation proposed by Piedmont. We here take cognizance of the fact 
that three employees of WTVJ would be associated with Piedmont. Con- 
sidering each of the matters detailed above and in view of the failure of 
Carolinas' to fulfill commitments previously made before this Commis- 
sion in a hearing proceeding and the lack of any evidence demonstrating 
effort on its part to fulfill these commitments or to give a reasonable ex- 
planation of the failure to do so, some preference must here be accorded 
both WSOC and Piedmont over Carolinas’. While the Commission recog- 
nizes that such commitments must be regarded as reasonable estimates 
rather than positive commitments to be adhered to with literal exactitude 
particularly as to programming, the failure here involved not only pro- 
posed programming but the employment of staff members generally 
essential to the production of loca! programming. 
24. WSOC's record, made in the immediate area here involved, 

is the record of the same applicant before us as distinguished from a 
- record associated with Mr. Wolfson of Piedmont whose role in program- 
ming would be severely limited and such association as can be attached 
to the former employees of WTVJ who would become a part of Piedmont. 
We therefore 


on * 
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find greater assurance present in WSOC's proposal as derived from this 
factor than we find in relation to Piedmont's. Thus WSOC has in our 
view sustained the asserted superior record of WSOC over WIST. Pied- 
mont has failed to sustain its point as to the past performance of stations 
associated with WSOC, but has done so as to Carolinas’. Carolinas’ has 
failed to sustain its points as to superior records of stations owned by 
BCS. On this 
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Examiner who accorded Carolinas’ a preference. In arriving at our 
: conclusions we have ruled as material the evidence of WIST's record of 
J promise versus performance and have taken into consideration the fact 
that the record evidence relative to the performance of Station WIS-TV 
rested on a week selected by the applicant and falling after the actual 
commencement of the hearing proceeding herein. Such evidence in our 
view cannot be accorded the same weight given a record of performance 
based on Commission composite weeks which are selected by the Com- 
mission subsequent to the passing of the dates selected. We have also 
deemed material the evidence as to the past performance of Station 
, WTvJ. 
? | Experience of Principals 
25. Each of the applicants asserted superiority in broadcast ex- 
perience as favoring grant of its application. Gluck (president and 
general manager), Morris (secretary and treasurer), Hunter Marshall e 4 
(director and counsel), and Jones (vice-president) have been employed 
in their present positions with WSOC since the organization was formed 
_in 1933. Charles Marshall joined the staff in 1945. Larry Walker came. 
to WSOC in 1953 and has extensive radio and television experience in 
responsible capacities. Mr. Gluck prior to coming with WSOC in 1933 
had been general manager and chief engineer of WBT in Charlotte from 
1927. He has had no employment experience with a television station 
but has made visits to various stations over a 5-year period to study ‘ 
their operations. The only other principal who had experience before 
coming with WSOC, Mr. Morris, was also employed by W serving as 
engineer of that station from 1928 to 1929. For the next four years, he 
was manager of WSOC when it was licensed at Gastonia. | 
26. Mitchell Wolfson, together with his brother-in-law, Sidney 
Meyer, owns 40% of Piedmont. They acquired control of WTVJ in 
Miami in 1949. Mr. Wolfson has been president of the licensee corpora- 
tion since the time of acquisition. In addition to Mr. Wolfson, there are 
certain other individuals from Station WTVJ who would hold positions in 
4 Sg — 14. 
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the proposed station. These are Kline, Ross, and Bell. Mr. Ross has 
served as purchasing agent, comptroller, and assistant to the vice- 
president of WTVJ since 1948. Mr. Kline came with WTVJ as an 
engineer in 1949 and became operations manager in 1953. Bell was 
employed by radio stations from 1941 to 1949 and, in 1951, went with 
television station WBTV in Charlotte. This was followed by employment 
with the Allen B. DuMont Laboratories, Inc. , WAPA-TV in Puerto Rico, 
and McCann Erikson Corporation. No other principals have had broad- 
cast experience. 
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27. Forty-three percent of Carolinas' is owned by Broadcasting 
Company of the South, which owns WIST, WIS, WIS-FM and WIS-TV. 
Mr. Hipp, a director of Carolinas', is the principal figure in BCS. Mr. 
Shafto, who has been associated as general manager with WIS in Colum- 
bia since 1932, has been vice-president, director and general manager 
of the Broadcasting Company of the South since October, 1950. Station 
WIS-TV commenced its operations on November 7, 1953. Mr. Batson 
is currently managing director of WIS-TV and serves as director of 
television for BCS. His broadcast experience also includes employment 
at Station WFBC in Greenville where he was program director from 1938 
to 1941. After 5 years with the National Association of Broadcasters 
as director of information and director of television, he came with BCS 
in 1951:, Francis M. Hipp and Robert R. Scales have been officers and 
directors of BCS since 1950. 

28. On this factor the Examiner awarded a distinct preference to 
Carolinas’ on the basis of the experience shown for Messrs. Shafto and 
Batson. Both do bring extensive broadcast experience to the operation 
proposed by Carolinas’ including the television experience acquired 
through the operation of Station WIS-TV. Mr. Batson would occupy a 
position where such experience would be brought to bear on both day-to- 
day operations and at the policy level. The — of Mr. Hipp and 
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Mr. Scales of Carolinas’ has been limited to the policy level. The 
experience of these four individuals have little relationship to the 
Charlotte area being that of absentee officers and directors of the 
licensee of Station WIST. None of the other officers, directors or 
stockholders have previous broadcast experience. In Piedmont we also 
have four individuals having previous broadcast experience including 
experience in the operation of a television station. Three of these 
individuals would not be officers or directors of the corporation. Mr. 
Wolfson, vice-president and a director of Piedmont, proposes to con- 
fine his activities somewhat in this applicant leaving programming pri- 
marily in the hands of the local members of the corporation. He has 
extensive television broadcast experience. In WSOC all officers and 
directors have radio broadcast experience in the Charlotte area, in 
responsible positions which has continued over a period of many years. 
Mr. Walker also brings experience in responsible capacities in the 
- operation of a television station to this applicant. The experience of 
- four of these individuals including Mr. Walker would be brought to bear 
on both day-to-day operations and on a policy level. The experience of - 
the remaining two officers and directors would relate principally to 
the policy level though they would continue the other functions performed 
in the past. This experience however is primarily in the aural broadcast 
field. Weighing the comparative roles to be taken by those individuals 
in each applicant having previous broadcast experience and the particular 


experience of each such individual, we see no basis for preference 
between the applicants in this criterion. S 


&., 
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Program Policies 
29. WSOC and Piedmont assert superior program policies. Review 
however of the policies adopted by each as set forth in our basic findings 
discloses no deficiencies in those of any applicant and no differences of 
significance. ) 8 
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Planning the Television Proposals 

30. Each applicant contends that surveys, contacts, studies and 
other sources relied on in formulating its proposals entitle it toa | 
preference. In preparing its proposals WSOC relied primarily on its 
twenty years of broadcasting experience in Charlotte and the knowledge 
of local needs acquired thereby through active cooperation with local 
groups and organizations. An extensive showing of such cooperation 
was made which has been detailed in our basic findings. In addition 
nine organizations were also contacted in the course of planning specific 
programs. Carolinas’, after formulating its proposed programming, 


ae 


conducted an extensive survey by telephone, mail and personal inter- z 


views to assure cooperation of local groups and organizations and the 
suitability of the programs formulated in meeting local needs. These P 
included at least 39 interviews, 49 letters and 21 telephone calls. The y 
efforts of Piedmont in contacting and assuring the cooperation of local 
individuals, groups and organizations, in assessing community needs 
and determining the availability of local program material were more 
extensive than those of the other applicants. This planning was integrated 
_ with preparation of the program proposal. Thus each applicant con- 
\scientiously attempted to ascertain the television needs and interests of 
the area. The manner in which this was done varied in accordance with 
the judgment of the principals. We believe the evidence of record 
demonstrates that with respect to availability of program matter and 
cooperation of local groups and organizations each applicant offers 
reasonable assurance that its programs can be effectuated substantially 
as proposed. 
Program Proposals 

31. Each applicant asserts superiority generally in proposed 
programming, WSOC specifically in its plans for special seasonal and 
topical programs; Piedmont specifically in its plans for special events 
and seasonal programs and in total number of operating hours; 
Carolinas’. Specifically in its plans for special — and iceman 
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programs and more local live programs. A review of our findings, with 
particular reference to the showings in relation to program types and 
sources, leads to the conclusion that overall balance has been achieved 
in the program proposals of each applicant. There are ranges of dif- 
ferences in the various types ranging except in entertainment only 
approximately 1%. Although the range in entertainment is somewhat 
greater, the proposal of each is neither inadequate nor excessive. 

Little difference is present between the proposals, in the division of time 
between commercial and sustaining programs or as to the time devoted 
to local live programming and none of significance as to hours of schedul- 
ing. WSOC proposes to operate 113 hours per week, Carolinas' 114.5 
and Piedmont 122.5. Thus 





[ 2838] 
the greatest difference is a matter of only 9.5 hours per week — 


for initial operation. We find no significance in this difference. In this 


area of comparison the Commission primarily looks at the overall pro- 


. posal in terms of its balance. We here find no weaknesses in balance 


or in lack of attentiveness to programming for demonstrated public needs. 
Adequate provision for local live programming has been made by each 
with a substantial percentage in each proposal to be live sustaining. Thus 
in the most significant area of comparison involved in the programming 
factor, the equivalent status of the applicants is established. - 

32. We have also made detailed findings as to the specific pro- 
grams proposed by each applicant. The agricultural programs proposed 
by each bear striking similarity with such differences as are present 
being of no moment. In religious programming each proposes remote 
church: services to be rotated among the local churches, each proposes 
daily religious programs which, while varying in content and makeup 
appear. to be equally meritorious. WSOC and Piedmont also propose 
Sunday School programs which Carolinas’ does not. Each would carry 
religious films. Carolinas' would give somewhat less —— to this 
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type of programming than would its competitors. There is no showing 
of inadequate attentiveness however and we here find no differences of 
significance. Nor do we find any in the respective news programming 
proposals. 

33. . Each applicant also plans to give extensive attention to.the 
educational needs of the area. The Examiner here found that those of 
WSOC were commendable in that their variety would meet the needs of 
various age groups but the content insofar as was shown by the evidence 
is not outstanding. Yet these programs include handicraft demonstra- . 
tions, a science tour, school sports and school musical talent. Whether . 
or not such content is or is not to be deemed outstanding is a matter of 
judgment and of no importance where demonstrated needs of the area 
would be met. Piedmont has included educational programs designed 
for small children and others for instruction of parents and training in 

family life. The program "Our Schools" would bring the activities of 
primary and secondary schools before the public. The program "Arts 
and Science" would be on the adult educational level. The program | 

_ "School Playhouse" would afford a medium for the production of plays 
-, by school and other groups. While we are in accord with the contentions 

+f Piedmont's opponents that difficulties may be experienced in produc- 
ing the latter show weekly, due to local talent limitations, we also agree 
with the Examiner's statement that there was sufficient preparation for 
this sh ow to warrant a belief that it will be produced. Carolinas’ also 
proposes educational programs for children, a program featuring health 
subjects and a program featuring all the various schools within the area 
as well as certain civic clubs. Thus in this type of programming we 2 
find greater differences between the applicants than had been found in 
previous types.. Each has featured a different facet of what it believes 
to be the areas needs. We have found the planning of each to be adequate 
to determine those needs and that each has given adequate attention in 
its proposal to educational programming. 
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Each brings before us a proposal which in its judgment would best serve 
the public, based on its knowledge of the particular area involved, and 
all the proposals are meritorious should they be effectuated. We believe, 
however, that Piedmont has achieved better balance in that specific pro- 
grams for all educational levels have been planned and it is accorded a 
minor preference therefor. 

34. Each applicant has made provision for discussion programs 
and each has provided flexibility in the proposed formats which would 
permit the inclusion of timely topics as they arise. Each also has pro- 
grams which would be more limited as to format. The proposal of each 
is well planned and we see no basis for preference between them. 

35. Numerous talk and entertainment programs are planned by 
each applicant which have been detailed in our basic findings. Each has 


covered a wide variety of interests, and while differences are present, . 


we find none that would justify a finding of superiority of one over the 


- other. 


36. All applicants propose to utilize locally originated film pro- 
grams of the various types detailed in our findings. The various types 
shown should be available and we find little difference between the pro- 
posals. All propose to carry special events programs and have detailed 
expected sources of such programming. All propose necessary equip- 
ment for such programming. We here find no differences of — — 

37. Thus, after careful appraisal of the program proposals of 
each applicant we have found that in the most significant area: * compari- 
son, overall balance and programming for demonstrated local needs, that 
no basis for preference exists. We have found only one minor preference 
to be warranted in the secondary area of comparison. 

| Studios, Equipment, Staff 

38. We see no basis for preference between the applicants from 
the standpoint of proposed studios. We find no merit in the contentions 
that wsoc would oa Reoevelion di difficulties due A a. that 
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the studios are not completely soundproofed ,— 24/ that large props would 
have to be moved through studio A to studio B and that concrete floors 
are planned. Studio B has two entrances with one being immediately 
adjacent to the main entrance to studio A. Such props as might not go 
through the smaller entrance would thus not interfere to any major degree 
with activities in studio A. While complete soundproofing and other than 
concrete floors might provide a more ideal studio they are not essential 
to the production of television programs. We are here in accord with the 
Examiner's conclusion that each would be able to effectuate its program- 
ming proposal with the studios proposed. We also see no basis for 
preference in the fact that Carolinas’ would locate its studio in the 
immediate area of the new Charlotte Auditorium to which it would 
install and maintain coaxial lines for remote programs. Specific pro- 4 
grams from this | 


24/7 Sound insulated doors would be used. 
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location were not proposed by any applicant and any applicant could carry 
remote programs when available from this point by ordering lines from 
the telephone company if it could not be done with the remote equipment 
proposed. | 

39. We also see no basis for preference between the equipment 
proposals of the applicants. All propose equipment adequate to effectuate 
their programming proposals. Should WSOC find difficulty in carrying 
unscheduled remotes due to the time required for aligning receiving 
discs, it would pick up such events on film. It is therefore unnecessary 
to decide whether any significance should be attached to the particular 
relay equipment proposed or whether difficulties would in fact be ex- 


perienced. Each of the applicants proposed to install color equipment 
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for network color programs. Piedmont would also install equipment for 
local live and film programs in color and proposes to carry a number of 
such programs. Carolinas' would also include equipment for color film 
and slides. Although a difference does here exist, it is not so significant 
in terms of the overall proposals as to warrant a preference in this area. 
Biscayne Television Corporation, 11 RR 1113; City of Jacksonville, 
12 RR 113. 

40. Each of the applicants has selected certain key personnel as 
detailed in our findings. It has heen demonstrated on the record that the 
members selected are qualified to fulfill the duties of the positions in- 
volved. Little difference is present in the total staffs proposed: 

WSOC 90, Piedmont 104, Carolinas' 93. Piedmont and Carolinas' would 
each have 70 staff members in programming and engineering capacities, 
WSOC would have 63. While each applicant has asserted superiority in 
its particular staff proposal--WSOC from the local Charlotte experience 
of its selected members and asserted superior staff assignment plan, 
Piedmont from the standpoint of superior television experience of staff 
members, and Carolinas' from the standpoint of superior broadcast 
experience of staff members--we find no evidence of record supporting 
a conclusion that from the standpoint of proposed staff any applicant 
would not be able to effectuate the programming proposed. Nor do we 
find any evidence indicating program superiority due to the particular 
staffing proposal advanced. All have proposed staffs astequate to 
effectuate the programming proposals and have set forth plans for 
effective staff utilization. a 

41. In these areas the Examiner, after concluding that each appli- 
cant would in fact be able to effectuate its programming proposal with 
the studios, equipment and staff proposed, accorded Carolinas' a 
preference due to the availability of performances in the Auditorium 
and Coliseum. Yet such programs would be just as available to the other 
applicants. He also extended a preference to Piedmont and Carolinas' 
over see £2 the basis of —— experience in selected ‘staff 
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members, and to Piedmont over Carolinas’ on this basis and the fact that 
certain stockholders would be associated with the production of specified 
shows. We believe the record fails to provide any basis for the prefer- 
ence accorded in studios. The selected staff members of each represent 
| 
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comparatively small part of the proposed total staff and all those 
selected by each applicant show experience qualifying them for the posi- 
tions to be held. The association of stockholders in the day-to-day 
operations of the stations has been fully weighed in our conclusions on F 


integration. We therefore find no basis for the preferences accorded in 


staff proposals. 
' Diversification of Control of Media of Mass Communication 
42. Piedmont alone of the applicants has raised the question of 
ownership of mass communication media.- WSOC is the licensee of one 
of six AM stations in the city of Charlotte, the principal city here in- 
volved. This station operates on the Class IV local frequency 1240 kc 
. with 250 watts power, unlimited time. It is also the licensee of the only 
FM station now operating in this city. Neither it nor its stockholders 
have any other interests in any media of mass communications. The 
Charlotte resident stockholders in Carolinas' who hold 52.25% of the 
stock of this applicant have no other interests in media of mass com- 
munication. Broadcasting Corporation of the South and principals of 
Carolinas’ associated therewith hold the remaining stock of Carolinas’ 
with BCS holding the largest single stock interest--43%. BCS is the 
licensee of AM Station WIST located in Charlotte which operates on the 
regional frequency of 930 kc, with 1 kw 5 kw LS DA-N power, unlimited 
time. It is also the licensee of AM station WIS in Columbia, South — 
‘Carolina which operates on the regional frequency of 560 ke with 5 kw 
DA-N power, unlimited time and of WIS-FM in that city. It also holds 
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81% of the stock of the licensee.corporation of television’... -. 
station WIS-TV located in Columbia. There would be overlap of 9.7% 
of the Grade B contour of the station proposed herein by Carolinas’ 
(even though it would operate with less than maximum power and 
antenna height) with the Grade B contour of Station WIS-TV. The -per- 
centage of the Grade B contour of Station WIS-TV overlapping the 
Grade B contour of Carolinas’ proposed station would be 11.7%.. In 
Piedmont the Wolfson-Meyer group having a combined stock interest of 
40% is the licensee:of a television station in Miami. This same-group 
also holds a 20% interest in the permittee of a station in Jacksonville, 
Florida the permit for which was granted subsequent to close of the 
instant hearing. 

43. The importance of diversification to the decision of a case 
must be considered from the standpoints of the degree of concentration 
of communications interests represented by or in an applicant and the 
extent of the media to be identified with an applicant. A grant here to 
WSOC would add to the media controlled by that applicant. A grant to 
this applicant however would create no significant concentration of 
media since it presently holds only one of six AM stations in the city of 
Charlotte and that station is a Class IV facility as contrasted with the — 
other facilities there in operation. There is presently one VHF tele- 
vision station operating in Charlotte and an outstanding UHF grant. The 
FM station is of relatively minor importance in relation to the, diversi- 
fication matter. Similarly a grant to Carolinas' would add to the media 
associated with this applicant as interests holding 47.75% of its stock 
and having overlapping directorates and officers presently control a 
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regional station in the city of Charlotte and an AM, FM and television 
station some 85 miles distant. There has been no showing, however, 
that the Columbia stockholders would dominate this applicant. The 
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television stations would in part serve the same areas. A grant to Pied- 
mont would also add to the extent of the media to be identified with this 
applicant. The stock interest held in Piedmont by those identified with 
two other VHF stations is almost as substantial as is involved in | 
Carolinas' , though only one of its officers (who is also a director) holds 
similar positions in the licensee and permittee of the other stations 
involved. In connection with one of the two stations the Piedmont 
principals referred to hold only a minority interest (20%). The Examiner 
found no basis for preference in this area concluding that the differences 
were so slight that the area itself loses significance. We believe that 
some preference is due Piedmont over Carolinas', noting the proximity 
of the Columbia television and standard broadcast stations controlled by 
substantial stockholders of Carolinas', as well as the regional Charlotte 
AM station they control. Notwithstanding these interests are not held by 
the applicant itself, they present a more discernible possibility of future 
indicia of local concentration than we perceive in WSOC or Piedmont. 
We think WSOC and Piedmont are substantially equivalent in the matter 
of diversification, observing the more complete ownership interest 
involved in WSOC and the lack of proximity to Charlotte of the Jackson-_ 
ville and Miami VHF stations associated with Piedmont. Thus, in our 
view Piedmont has sustained its asserted superiority over Carolinas’ 
in this criterion and merits some preference over that applicant there- 
for. It‘has not done so as to WSOC and therefore merits no preference 
over the latter applicant. 
Other Matters 

44. Carolinas' Point 12 attempted to impeach the qualifications 
of Piedmont on the basis of the circumstances surrounding the acquisition 
of Station WIVJ by the Wolfson-Meyer interests. As shown in paragraph 
90 of our findings, after hearing transfer of control of this station was 
approved. The decision in that case showed that Wolfson, along with 
others, had acted imprudently .but there was nothing to indicate that his 
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character qualifications as a licensee were impaired. Consequently, | 
this matter in no manner reflects on the qualifications of Piedmont. 

45. Piedmont, through its reliance point 10, asserts that the 
manner of organization of Carolinas' and the history of the Charlotte 
television activities of its principal stockholder casts doubt as to 
whether it will or can effectuate its programming and other proposals. 
In substance this contention is founded on the more prominent role 
played in organizing the corporation and formulating the Carolinas’: 
proposal by the Columbia stockholders than by the Charlotte stock- 
holders. We see nothing unusual in the fact that those members of 
Carolinas’ having previous experience in broadcast matters took the 
more prominent role in this regard. We find nothing in the record 
indicating that the local stockholders of Carolinas' were associated with 
that applicant solely for purposes of impressing this Commission or that 
they would not in fact perform the duties assumed. We therefore find 
no decisional significance in this matter. 


[2843] © 
SUMMARY 
46. Consideration of the points of reliance and the evidence of | 
record has demonstrated that the applicants before us are gubstantially 
equal in civic activities and broadcast experience. In local residence 
WSOC has established a preference over the other applicants with 
Piedmont demonstrating one of lesser degree over Carolinas?, In past 
performance records of related broadcast facilities, WSOC has demon- 
strated its asserted superiority over Carolinas’ Station WIST:: Pied- 
mont's point relative to this factor was couched in negative terms as to 
the other applicants. It also however has a record associated with its 
principals which we have deemed to be encompassed within the points 
of reliance of both Carolinas' and Piedmont. Considering the records 
of all stations involved a minor preference has been accorded Wsoc 
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over the other applicants with Piedmont demonstrating one of lesser degree 


over Carolinas’. In the factor of integration of ownership with management 
a preference of major weight has been accorded WSOC over the other appli- 
cants although of somewhat lesser weight as to Piedmont than as to Caro- 
linas', Piedmont here being superior to Carolinas’. In one area of lesser 
weight, diversification of business interests, Piedmont and Carolinas’ have 
established a preference over WSOC. In those factors lending assurance 
that the commitments made will be fulfilled and of continuing effectiveness 
in the meeting of community needs, those favoring grant of the application 
of WSOC greatly outweigh the single lesser factor favoring Piedmont and 


Carolinas’. f 
47. In other areas of comparison we have found the applicants equal 


in proposed policies, planning, studios, equipment and staff. We have found 
no material differences between WSOC and Piedmont in the diversification 
factor and some superiority as to both over Carolinas’; and a failure of 
Piedmont and of Carolinas’ to establish their respective points as to domi- 
nance by the Columbia stockholders of Carolinas' and as to the asserted 
reflection on the character of Piedmont. In the primary area of program- 
ming comparison, overall balance and programming to meet demonstrated 
needs, we have found no differences of significance. A minor preference 
has been accorded Piedmont for the achievement of greater balance in its 
educational programming. 

48. The legal, financial and technical qualifications of the applicants 
before us were determined favorable to them when this proceedings was 
designated for hearing. The Examiner placed in issue under delegated 
author ization, the allocation of funds by WSOC as it involved particularly 
the construction of its proposed studio addition. This issue we have 
resolved favorably to WSOC. 

49. Our task of evaluation here is comparatively simple. No factor 
has been found favoring the application of Carolinas’ over those of 
both its opponents. One factor of lesser weight over WSOC has been 
found. weed Piedmont one factor of lesser weight has been found to — 
J applicg s fover that of. WSOC; its application is, — over A 
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and a minor preference for proposed educational programming over both 
its opponents has been found. In integration of ownership with manage- < 
ment the showing made by WSOC is distinctly superior to that of any ‘ 


other applicant. This factor is further enhanced by the local residence 
shown, the long years of satisfactory operation of an AM and an FM 
station in the area here involved together with its showing as to civic 
activities and broadcast experience which is equal to that of any other « 
applicant. There is no problem comparatively of concentration of media 

in the area to detract from its showing. On the basis of the evidence of 

record and our conclusions based thereon we believe WSOC to be the 

best qualified applicant in this proceeding to bring a television service 

to the area involved and therefore, that grant of its application would ¢ 


> ‘a 


_ best serve the public interest. 


Accordingly, IT IS ORDERED, This 12th day of December, 1956, = 
that the application of Radio Station WSOC, Incorporated for a permit 


_ to construct a new commercial television station in Charlotte, North é 


‘Carolina on Channel 9 IS GRANTED subject to the condition that its 


' antenna structure shall be painted and lighted in accordance with 


Part 17 of the Commission's Rules, and that the applications of Pied- 
mont Electronics and Fixture Corporation and of Carolinas' Television 
Corporation for the same facility ARE DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris { 
Secretary 5 


é 
1 


2* 


[SEAL] 
Released: December 13, 1956 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Doerfer dissenting; Commissioner } 
Craven abstaining from voting. * 


1. On December 13, 1956, the Commission released its decision 
granting the application of Radio Station WSOC for a construction permit 
for a new television station in Charlotte, North Carolina, and denying 
the competing applications of Piedmont Electronics and Fixture Corpo- 
ration and Carolinas’ Television Corporation2/ The Commission now 
has before it for consideration petitions for rehearing filed on January 14,. 
1957 by Piedmont and Carolinas’, and a reply thereto by WSOC filed on 
January 24, 1957. 

| 2. In selecting WSOC as the superior applicant in the comparative 
proceeding held on the above-captioned applications the Commission : 
preferred that party for its local ownership, the integration of owner- 
ship with management shown by its proposal and the broadcast record 
of its radio station. Pursuant to Section 405 of the Communications Act 
of 1934, as amended, and Section 1.390 of the Commission's Rules, 

_Piedmont and Carolinas’ have requested rehearing. Piedmont asks that 
the decision be rewritten in accordance with the interpretation of the 
evidence advanced in its petition, while Carolinas’ requests rehearing, 
reargument and a grant of its application. The petitioners do not assert 
new evidence or changed circumstances affecting the decision nor do 
they otherwise advance considerations not already weighed in the deci- 
sion. While differing in points of emphasis, each party disputes the 


decision ii essentially the same areas: ultimate findings and conclu- 

sions as to integration of ownership with management, broadcast records, 7 
local residence and civic participation. In addition, Carolinas' urges 

that evidence adduced under the "Evansville" or adequacy of funds issue 
impels a finding adverse to WSOC, and that party also reasserts the 
allegedly superior broadcast experience of its principals. 
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3. At the outset, consideration is given to certain disputed state- 
ments of fact appearing in the decision. Referring to the role and quali- 
fications of Charles Bell, one of three full-time Piedmont employees 
who hold stock options, the decision notes (Conclusions, paragraph 11) = Seg 
that he is neither an officer nor director in the corporation and is not a 
resident of Charlotte. Piedmont cites its exhibit two, which lists Bell 
as a director and executive vice-president of the corporation. Pied- 
mont's exhibit four states that he has made his home in Charlotte since 

4 4949, although being employed outside the country for one year prior to 
the hearing. Similarly, the decision states that Dr. Heaton, a 1% stock- 
holder and one of ten small Piedmont stockholders who would serve in 
advisory capacities, is without broadcast experience. Piedmont refers 

- to its exhibit 18: which shows that Dr. Heaton has appeared on weekly | 
television programs in Charlotte and Greensboro for several years. f 
Piedmont also points out that the anticipated participation of Charles | j 
Marshall, a 0.22% stockholder in WSOC, in the affairs of the television ‘ 
station is not a matter of record, and that the decision errs in assigning 
to him responsibility for sales promotion and publicity. Piedmont also 
‘points out that whereas the decision notes (Conclusions, paragraph 10) 
that all WSOC stockholders who would participate in the affairs of the 
station have extensive civic backgrounds, one of the six Hate under such 
affairs and activities only his church membership. Caroli bas well 
as Piedmont, points out that the reference to local discussion programs 
carried by WSOC, which appears in paragraph 15 of the conclusions, is 
not supported by the findings. An examination of those portions of the ) 
transcript and exhibits cited by the parties as well as related evidence = 
indicates that the contentions ofthe petitioners are well-taken and that 
the decision should be modified accordingly. In disposing of the plead- 
ings before us, cognizance is taken of the changes in the decision thus 
effected. It is clear from the relatively minor nature of the modifica- 

| — as we * from the discussion which follows that * aes 
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awarded WSOC, as well as the ultimate conclusion granting its applica- 
tion, are not affected. 


VT PE very, 


4. Consideration is next given to petitioners’ contentions with 
respect to the preference accorded WSOC for its integration of owner- 
ship with management. Petitioners argue, as they have throughout the 
course of the proceeding, that with two exceptions WSOC stockholders 
who would be integrated into the management of the station have con- 8 
cerned themselves solely with nonprogramming aspects of the applicant's 
radio station and would be similarly occupied insofar as the television 
operation is concerned. It is charged that these individuals, Messrs. 
Jones, Morris and Hunter Marshall, owning more than 90% of the corpo-* 
ration's stock, are relative strangers to the non-financial aspects of the 
radio station's operation and the television proposals, and that the deci- 
sion thus grossly exaggerated the degree of "meaningful integration" 
presented by WSOC. 

5. The Commission has considered the matters raised by 
petitioners and finds no valid reason for altering the preference awarded 
WSOC. Six of the applicant's seven stockholders comprise the corporate 


-board of directors; five of these are officers in the corporation as well. 


Five individuals 
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holding 93% of the stock would participate in the affairs of the television 
station, three on a day-to-day basis and the other two in part time 
capacities. Each of the five is a long-time resident of the community 
and, with one exception, active in its civic affairs; and each brings 
extensive pertinent experience to the duties which-he will assume. 
Traditionally, integration has been regarded as of particular significance 
when responsibility for programming and other aspects of day-to-day 
broadcast operations reposes in experienced stockholders of the appli- 
cant, and principal recognition is given in the decision to the fact that 
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in the hands of two eminently well-qualified WSOC stockholders (who 

are officers and directors as well) 2/ Customarily, other facets of 
stockholder participation are also considered, and the decision credits 
the participation of a third stockholder, also an officer, who would devote 
full-time to the accounting and financial aspects of the WSOC operation 
(both AM and television) and, in addition, notes the less significant part- 
time activities of two major stockholders who would be involved prin- 
cipally in sales, personnel, legal affairs and dealings with the networks 
and national representatives. While petitioners would have us dis- 
regard entirely any participation other than that directly concerned with 
programming such a course would be arbitrary, contrary to past deci- 
sions?/ and entirely inconsistent with the rationale of the integration 
concept. The extent of stockholder integration present is a significant 
element in an applicant's proposal because it shows the degree of control 
to be exercised by those who have a beneficial interest in the enterprise, 
lending some assurance that proposals made will be executed and that on 
a long term basis there will be a continuing operation in the public 
interest. Consequently, it is entirely appropriate that actual stock- ‘ 
holder participation be considered in its various phases and accorded 
significance commensurate with its cumulative effect on the station's * 


‘affairs. Having carefully considered the matters raised in the pleadings 


before us, it remains the judgment of the Commission that WSOC, 
presenting a compact and cohesive example of qualified mtockholder | 
participation in the affairs of the proposed station, has adv ed a more 
ottective integration proposal than have the other — 


ae ak - 


2/ Under the Piedmont proposal, day-to-day operational cebsouminnities 
would be shared by three corporation employees who hold options to pur- 
chase stock in the organization, their interests being contingent on con- 
tinued employment. While Piedmont objects to the less than full effect 
given the proposed participation of these individuals, the Commission 
believes that their present status and the condition which would attach to 
any stock they may acquire necessarily lessens somewhat the signifi- 
cance of their contribution when appraised under the integration of 
ownership with management criterion. 
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3/ See WKAT, Inc., 22 FCC 117; Loyola University, 12 RR 1017; 
Travelers Broadcasting Service Corp., 12 RR 689; Appalachian Broad- 
casting Co., 11 RR 1327; Biscayne Television Corp., 11 RR 1113; 
WMBD, Inc. 11 RR 533. 
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6. Both petitioners, but Carolinas’ in particular, contend that 

error is present in the Commission's preference of WSOC for its broad- 
cast record. The points urged by petitioners as a basis for reconsidera- 
tion may be summarized as follows: the preference accorded WSOC is 
illogical in that that party sought to avoid a comparison of its record 
with those of the other applicants; and the Commission's conclusions € 
gloss over WSOC programming deficiencies and magnify the short- 
comings of the other applicants. Carolinas' asserts specifically that , 
the "promise versus performance" aspect of its station WIST has been ’ 
exaggerated, that WIST has been more responsive to programming 
needs of the Charlotte area than has WSOC, and that greater weight 
should have been given the records of WIS and WIS-TV, Columbia, South 
_ Carolina, also associated with the Carolinas’ applicant. 

7. The Commission has examined the contentions of petitioners 

and believes them to be without merit. WSOC's point of reliance 1(f) | 
clearly and unequivocally expressed the applicant's intent to rely on the 
record of service by its radio station to the Charlotte community, and 
WSOC adduced persuasive evidence with respect thereto during the 
hearing. {As noted (paragraph 3, supra) the Commission agrees with 
petitioners that the reference to WSOC's discussion programs in para- 
graph 15 of the conclusions is not borne out by the record. Otherwise 
every aspect of the WSOC broadcast record cited by petitioners in an 
effort to detract from that record has~been fully reflected in the findings 
and considered in the conclusions. The contentions of Carolinas' with 
respect to the broadcast records on which it relied for preference pur- 
poses have been fully treated in the decision and no basis has been shown : 


for altering either the findings or conclusions in this aréa a 
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with respect to Station WIST's failure to comply with prior representa- 
tions to the Commission are conceded by petitioner. We reject Carolinas’ 
contention that it has been "crucified" for "not very consequential devi- 
ations" and reiterate the belief that the station's performance, taking into | 
account the various explanations offered by the petitioner, constitutes an « 
adverse element which must be considered in any overall appraisal of 
the past performance of stations associated with Carolinas'. While it 
asserts that the Commission erred in its comparison of the record of 
WIST vis-a-vis that of WSOC, Carolinas’ has not challenged our finding 
that WIST's local live programming, consisting almost entirely of news : 
and sports, is less than one-half the amount carried in similar periods ¢ 
by WSOC, nor has it otherwise refuted, with the exception noted, supra, 
a single fact on which our determination was made. Carolinas' also 
. disagrees with the weight accorded the broadcast records of WIS and 
WIS-TV, particularly the latter. The reasons for this, i.e., the location 
of the stations in a community other than the one here involved and the 
probative limitations in the evidence as to WIS-TV, are developed in the 
decision and are believed to be eminently sound. Having considered fully’ 
the matters raised by petitioners, the Commission detects no basis for. 
altering the preference accorded WSOC for the broadcast record of its 
radio station. | | 

8. The conclusions as to other areas of comparison, civic partici- 
pation, broadcast experience and local residence, are disputed perfunc - 
torily in the pleadings before us. No basis for reconsideration is 
presented, the = 

[ 2853] 

arguments advanced having been considered previously in the course of . 
the proceeding and the Commissfon'g,judgment and the basis therefor" 
having been fully set forth in the decision. %, 

-9. Carolinas’ contends that error was committed in the ——— 
sion's refusal to find adversely to WSOC on the adequacy of funds issue 
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injected into this proceeding at the behest of Carolinas'. The matter is 
treated in some detail in the decision, and the Carolinas' request for f 
rehearing attacks at length the determination there reached. Carolinas' j 
repeats its contention that the bid on which WSOC predicated its assign- : 


ment of funds for studio construction is illegal, that the contractor is 
unreliable and that the WSOC studios will cost substantially more than 
WSOC has allowed for, thus making it impossible for the applicant on the 
basis of its present allocation of funds to effectuate its proposals. Inso- 
far as the evidence relied on by Carolinas’ relates to the reasonableness 
of the funds allocated by WSOC, which is in essence the issue involved, 
that party established only that there is a difference of opinion between 4 
its witnesses and those of WSOC as to the cost of studio construction. | 
The WSOC estimate is based on a bid from an experienced and wholly / 
responsible local contractor, other estimates received by WSOC were not 
substantially in excess of that specified in its proposal, and the applicant 
has some $113,000 in unallocated funds. Under the circumstances the 
Commission feels that Carolinas’, as the proponent of the issue, has 
failed to meet its burden of proving that on the basis of the funds avail- 
able to WSOC reasonable assurance is lacking that the applicant can 
effectuate its proposals, and that the evidence establishes the contrary. 
10. A final matter bears mention. The Commission has noted 
from time to time an occasional, though by no means prevalent, tendency 
toward the use of what it regards as extreme, intemperate and even 
abusive language in pleadings requesting rehearing of decisions, particu- 
larly those involving competitive applications for television channels. 
Section 405 of the Communications Act and Section 1.390 of the Commis- 
sion's Rules provide opportunity for persons aggrieved by 2 Commission 
order or decision to point out wherein such order or decision is "unjust, 
unwarranted and erroneous."" These provisions do not exist simply to 
afford unsuccessful applicants occasion to vent their displeasure with 
the results reached by the Commission. Allowing for the excesses 
appear in the language of vig od meeand zealous 
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advocacy, the Commission cannot countenance pleadings which charge it 
with "an unusually capricious picking and choosing of the evidence," a — 
“particularly capricious torturing ... of the evidence,” "crucifying" an 
applicant and "paint[ ing the applicant] only with the 'smear brush’ of 
every item of unfavorable evidence dredged from an extensive record." 
(Carolinas' pleading, paragraphs 1, 2, 8). It is believed that bona fide * 
requests for rehearing can be adequately and effectively — without 
the use of unrestrained or abusive language. 


[ 2854] 
IT IS THEREFORE ORDERED, This ist day of August, 1957, that Z 
the decision in this proceeding released on December 13, 1956 IS 
MODIFIED AS FOLLOWS: 

Findings, paragraph 9, page 5: delete from the eighth 
sentence the words "and would serve in this capacity for the 
television station". . 

Findings, paragraph 13, page 6: insert in the table of 
officers, directors and stockholders "Charles E. Bell [ office] 
Executive Vice President, Director [ stock] 0.0%." 

Findings, paragraph 20, page 9: insert as final sentence é 
of paragraph "For more than two years prior to the hearing 
Dr. Heaton appeared on weekly television programs over 
stations in Charlotte and Greensboro, North Carolina." 

Conclusions, paragraph 10, page 59: delete from the 
second sentence the words "Charles Marshall as vice-president 
in charge of sales; in the third sentence change "23. 39" to 
"23.17%"; in the final sentence insert "except Mr. Morris" 
after the first word of the sentence. | 

Conclusions, paragraph 11, page 60: change sentence 
fourteen to read "With the exception of Dt. Heaton none has 
broadcast experience, and only McGrew and Heaton hold offices 
in the corporation." Delete the third and fourth sentences from 
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the end of the paragraph and substitute "Charles Bell is an 

officer and director of Piedmont. A Charlotte resident. 

since 1949, he is a member of two local civic organizations. 

Kline and Ross, neither of whom would be an officer or 

director, have no local civic affiliations, being non-residents . 

of the area." 

Conclusions, paragraph 15, page 62: delete from the { 
seventh sentence, "local discussion programs are carried." 

IT IS FURTHER ORDERED, That the petitions for rehearing in 
the above entitled proceeding, filed by Piedmont Electronics and Fixture 
Corporation and Carolinas' Television Corporation, ARE DENIED. c 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
[SEAL] Secretary 


Released: August 5, 1957 


[ 299 1] 
AMENDMENT 
Piedmont Electronics and Fixture Corporation hereby amends its 


‘application for a television construction permit in accordance with the 
attachments. 


/s/ David M. McConnell 
— David M. McConnell, Secretary 
Piedmont Electronics and Fixture 


5 Corporation 


[JURAT®- dated December 5, 1953] 


* 
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r EXHIBIT B(2) 
December 1, 1953 
Dear Mr. Kline: | 
This will confirm our understanding with respect to the sale to 
_ you of stock of the Piedmont Electronics and Fixture Cg 
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I have agreed that if the company received a grant of its applica- 
tion for a television station in Charlotte, North Carolina, then I shall 
sell to you and you shall buy 15 shares of stock of that company at its 
cost to me per share in accordance with our subscription agreement, 
or $100 per share. I shall accept as payment for the purchase price of 
$1,500 your unsecured promissory note in that amount, bearing simple 
interest at 4% per annum, payable at the maturity of the note, which 
shall be three years from the date of its execution. You can, of course, 
prepay this note in whole or in part at any time without penalty. 

Since it is the purpose and desire of everyone associated with 
Piedmont Electronics and Fixture Corporation that all its stockholders 
be actively associated with it, in the event your employment with the 
company is terminated for any reason other than dismissal without 
cause, or you otherwise decide to dispose of the shares of stock involved 
in this agreement, then such shares of stock shall be re-sold to me by 
you at cost or book value, whichever is greater, so that I may in turn | 
make such stock available at the price at whichI then acquire it to 
whoever may succeed you in Piedmont Electronics and Fixture Corpora- 
tion or others who may become actively associated as employees with / 
this company. For your information, the other stockholders and sub-; 
scribers of this company, who have rights of first refusal as indicated 
in the company's Articles of Incorporation and Bylaws, have assented 
to this transaction. * 

If you agree that this letter properly sets forth our undertanding, 


Kindly s 80 indicate by —— it in the place indicated below. 


Very truly yours, t 


/s/ Mitchell Wolfson 
Mitchell Wolfson ., 


Accepted: 


/s/ Joseph H. Kline 
Joseph H. Kline 








[ 3005] 
7 171 
¥ 
[ 3005 ] 
EXHIBIT B(3) 
December 1, 1953 



























Dear Mr. Ross: 
» This will confirm our understanding with respect to the sale to 
you of stock of the Piedmont Electronics and Fixture Corporation. 
° I have agreed that if the company receives a grant of its applica- 
7 tion for a television station in Charlotte, North Carolina, then I shall 
sell to you and you shall buy 7 1/2 shares of stock of that company at 
its cost to me per share in accordance with our subscription agreement, 
or $100 per share. I shall accept as payment for the purchase price of ¢ 
— $750 your unsecured promissory note in that amount, bearing simple 
interest at 4% per annum, payable at the maturity of the note, which shall 
+ be three years from the date of its execution. You can, of course, * 
this note in whole or in part at any time without penalty. 

Since it is the purpose and desire of everyone associated with 
Piedmont Electronics and Fixture Corporation that all of its. stockholders 
be actively associated with it, in the event your employment with the 

“company is terminated for any reason other than dismissal without cause, 
~ or you otherwise decide to dispose of the shares of stock involved in this 
agreement, then such shares of stock shall be re-sold to me by you at 
“4 cost or book value, whichever is greater, so that I may in turn make such 
stock available at the price at which I then acquire it to whoever may 
succeed ‘you in Piedmont Electronics and Fixture Corporation or others 
who may become actively associated as employees with this company. 
For your information, the other stockholders and subscribers of this 
company; who have rights of first refusal as indicated in the company's 
Articles of Incorporation and Bylaws, have assented to this transaction. 
If you agree that this letter properly sets forth our understanding, 
kindly so indicate by signing it in the place indicated below. 
Very truly yours, 





Accepted: 
/s/ Robert:J. Ross [s/ — Woltgon _ 
gt. 2fo2= Robertg. ROSS iteheli wea 
— —————— —— ee 
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EXHIBIT B (4) af 
December 1, 1953 * 
Dear Mr. Bell: | 
i | This will confirm our understanding with respect to the sale to “ 


you of stock of the Piedmont Electronics and Fixture Corporation. 
We have agreed that if the company receives a grant of its appli- 
cation for a television station in Charlotte, North Carolina, then we shall 
sell to you and you shall buy 60 shares of stock of that company at its 
cost to us per share in accordance with our subscription agreement, or 
$100 per share. We shall accept as payment for the purchase price of 
$6,000 your unsecured promissory note in that amount, bearing simple 
3 interest at 4% per annum, payable at the maturity of the note, which shall 
be three years from the date of its execution. You can, of course, prepay 
', this note in whole or in part at any time without penalty. 
| Since it is the purpose and desire of everyone associated with 
Piedmont Electronics and Fixture Corporation that all of its stockholders 
be actively associated with it, in the event your employment with the com- 





pany is terminated for any reason other than dismissal without cause, or 

_ you otherwise decide to dispose of the shares of stock involved in this © “ 
agreement, then such shares of stock shall be re-sold to us by you at’ cost | 
or book value, whichever is greater, so that we may in turn make such 
stock available at the price at which we then acquire it to whoever may 
succeed you in Piedmont Electronics and Fixture Corporation or others 
who may become actively associated as employees with this company. 
For your information, the other stockholders and subscriberg of this 
company, who have rights of first refusal as indicated in the ‘company's = | 
Articles of Incorporation and Bylaws, have assented to this transaction. ; 

If you agree that thisletter properly sets forth our understanding, 
kindly so indicate by signing it in the place indicated below. 
Very truly yours, 


WOLFSON-MEYER THEATRE ENTER- 
: PRISES, INC. 
/s/ Mitchell Wolfson 
Mitchell Wolfson, Pres.. a | 
Attest: — 






(af: Albert B. Bergstein : 
“ia Albert B. Bernstein 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


EDWIN E. JONES 
was called as a witness, and was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, HENNESSEY: 
* * * * 
Q. Are you a stockholder and director and Vice-President of 
Radio Station WSOC, Inc.? A. Yes, sir. 


Q. And you have been for how long? A. Since 1933. 
* * * * 


[279] 
Q. How frequently are directors meetings of the corporation 
held? A. I would say on an average of once a month. 
Q. Do you attend all directors meetings? A. Ido. 
Q. Have you done so continually since 1933? A. I have. 

q Q. What other services do you render for WSOC, AM FM and 
what services would you expect to render for WSOC? A. In 1933, 
WSOC was brought from Gastonia, North Carolina. At that time, I ac- 
quired stock and began taking an active interest in the corporation. 
That inferest has been in the way of constant contact with the officers 
of the” edrporation, different members of the staff, and I would say 


| 280] 
that over a period of time, approximately, I would say that I averaged 
two days ; a week for visiting the station. It is rather a hard matter 
for me to say exactly how much time I put in. From 1941 to 1946 it 
required quite a lot of my time due to the fact that the number of em- 
ployees were in the service, and officers, also, and these visits were 
much more frequent and the time given was much — — days as 
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Since 1946, I think I have averaged at least twice a week visit- 
ing the station; and have had numerous conversations with the officers 
of the station both in my own office, which is about three blocks at the 
present time, from the station, and also telephone contacts. My activ- 
ity with the station, I would say, has been more in the way of the sales 
end of it--the supervision is the sal2s end of it. 

I have had numerous contacts with the National Reps; also, my 
activity has been to a certain extent, a contact with the NBC network. 

Q. Would you expect to continue to perform that sort of service 
for WSOC? A. Yes, sir. 


ok * * * 


293)] 
|CROSS EXAMINATION 
BY MR. COHN:] 
Q. Now, Mr. Jones, how intimately have you worked with the 
station personnel in connection with the proposed television plans? 
A. Well, I have been in constant contact with them, with reference to 
the television plans. I have a very good general idea of all the plans. 


“I have been over all of them. I have been of any assistance to them that 


I could possibly be. 
: Q. Can you give us any specific illustrations of areas in which 
you have been of particular help? 


|294] 
A. No. I could not give you any particulars. 
Q. Has there been any particular program which you suggested 


they carry on the television station? A. No. 
Q. Are you familiar with-one of the exhibits which have been 

identified here, which purports to set forth the policies which will 

govern the television operation? A. Are you referring to No. 17? 
Q. Yes, sir. A. Yes. Iam familiar with it. 
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Q. Did you make any particular contributions in that? A. Only 
in a general way. I discussed it with the officers of the corporation. 
Q. You made no particular contributions? A. I made no par- 


ticular contributions, no. 
* * * * 
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Q. Do you know what also is in this written statement of policy, 
Mr. Jones? A. Well, Section 17. 

Q. No. I don’t mean Section 17 here. The written statement 
of policy of 1946 to which you had referred. A. Wehaveacopyhere = 
somewhere in our files. I will be very glad to give it to you, Mr. Cohn. : 
As far as lam concerned, I could not give you any particular details on ;. 
it. 

Q. Does the station have a policy insofar as the number or 
length of commercial spot announcements that would carry in any par- 
ticular period of time? A. The station has a definite policy on that, 
and it can be explained better by the President of the Corporation than 


I can explain it. 


Q. Do you know what the policy is? A. No. Not definitely. 
* * * * 
[300] 


= What reports do you get on a regular basis as to the sus- 
sinke Programs carried by WSOC? A. What report dol get? 

Q. Yes. A. Will you please explain that a little bit so I under- 
stand it? 

Q. Do you get any reports from the management of WSOC as to 
the sustaining programs which the station, carries? A. I do not get 
any reports from the management. 

Q. Do you get any kind of reports? A. No. I get no reports. 
Q. Do you know as of today, Mr. Jones, what sustaining pro- 
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are carrying a great many. I don’t say a great many but I mean, I 
think they are carrying some programs of a sustaining nature for the 
public benefit in the way of agriculture and things of that kind. I think 
that is 


301] 

pretty well brought out in the exhibit. I don't say that I could answer 
that intelligently. | 

Q. Do you know what regularly scheduled discussion programs 
WSOC has carried during the past six months? A. No, I do not. 

Q. Do you know what regularly scheduled educational programs 
WSOC has carried during the past six months? A. I know they carried 
educational programs but I could not tell you. | 

Q. If Iasked you, Mr. Jones, what the P and L statement of 


WSOC was during the past six months, you could give us an answer to 
that, couldn't you? A. I probably could give it to you in generalities. 


Q. You would be pretty specific, wouldn't you? Not in terms of 
pennies, but you could get it pretty accurately. A. I think so far as 
the profit is concerned-- 

Q. Yes, sir. A. I think I could give you a little idea on that. © 

Q. And also, as far as the balance sheet is concerned, you 
could probably tell us what the surplus was pretty specifically, isn't 
that correct? A. I would not say specifically. I could give it to you 
from off hand recollection pretty well. 


~ * * 
1303} 

Q. Mr. Jones, do you know what the policy of the proposed 
television operation would bein connection with the-question of whether 
your news will be rewritten as it comes in from the ticker? A. No, I 
do not. - 

Q. Do you know what the present practice of WSOC is? A. Will 
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you explain that question a little bit? 


Q. What sources does WSOC presently have to receive news? 
A. The Associated Press news. 
Q. And that is the sole source for all news? 
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A. No, not all news. Local news is handled by, I think, a 
couple of reporters. 

Q. Do you know what the practice of WSOC is to whether or not 
it rewrites any of the news coming in from the Associated Press? A. I 
do not. 

Q. Do you know, Mr. Jones, whether your proposed television 
station will have any regularly scheduled programs where controversial 
issues are discussed? A, You mean, as a station policy with reference 
to controversial issues? 

Q. My question, sir, is simply this: Do you know whether the 
station proposes to carry any regularly scheduled discussion programs 
which will deal with controversial issues? A. I do not. 

Q. Do you know whether the station proposes to carry any par- 
ticularly programs--I am referring now to the television station--de- 
signed to meet the needs of the children of the area? A. Yes, they are 
planning that. 

,Q. Do you know any of those by name or title? A. No, butI 
know they are all in the exhibit that they propose to use, Mr. Cohn. 

Q. Mr. Jones, in connection with some of the exhibits which 
have been identified here, there is an indication that 


1305] 
the station proposes to seek out or have the cooperation of various or- 
ganizations in the community; is that correct? A. Yes. 
Q. Have you personally contacted any organizations in order to 
ascertain whether they will —— in connection with — particular 
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programs? A. No, sir, I have not. 

Q. Do you know whether or not Mr. Hunter Marshall has? 
A. Ido not know. 

Q. Do you know whether Mr. Gluck has? A. Iam also satis- 
fied that Mr. Gluck has and also Mr. Larry Walker. 

Q. Do you know that for a fact? A. When you say, "know that 
for a fact," I can only say what they had told me. 

Q. Have they told you of any specific organizations they have 
contacted in connection with any specific program? A. Well, Mr. 
Walker has told me that he has discussed very thoroughly with the 
Ministerial Association a matter with regard to religious programs. 

Q. Anything else? A. He has also discussed matters with 
the Charlotte Opera Association and, I think, he has also discussed 


. matters with the Charlotte Symphony. I think he has also discussed 


matters with Mr. Phofl, the director of music at Davison 


[306] 
- College. I base that from a conversation that I had with Mr. Walker. 


Q. As far as WSOC-FM is concerned, does it duplicate all of 
the programs WSOC-AM? A. WSOC duplicates all AM programs to . 
FM except at times when matters of local public interest--well, occa- 
sionally they use FM solely for that purpose and disregard the regular 
amount of programs at that time. I would like to point out that it is 
generally with the consent of the National Broadcasting Company, ' when 
we do it. é 

Q. Could you give us an illustration of a situation like that? 
A. Well, I have in mind one in particular, Mr. Cohn, and that was in 
the fall, and as a rule they use FM for football games, local football 
games, on the network and I think at times they use the regular AM. 
They use the regular AM at times on the NBC football games. 

Q. And they go ahead with the regular AM scheduling for that 
particular time? A. Yes, that's right. 
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Q. Mr. Jones, has there been any discussion or do you have 
any knowledge as to how frequently you propose to carry television pro- 
grams from remote places? A. Yes, there has been some discussion 
of that and I think it has been thought out in the exhibit at various ~ 
places, 


|307] 
that they expect to use the remote unit to decided advantage. Now, as 
to how often and so forth, I am not in a position to say. 

Q. Mr. Jones, one of the programs proposed by WSOC for the 
television station is a program entitled, "This is your City". Are you 
familiar with that program and what it will consist of? A. No, Iam 
not. | , 

Q. Another program proposed by WSOC is entitled, "Everyday © 
Living". Do you have any general idea as to what that program will 
consist of? A. No, nothing except what is contained in this exhibit. 

I think it refers to the different types of programs and what they are. 

Q. Mr. Jones, the purpose of this examination is not to chal- - 
lenge what is in the exhibit itself but, rather, to get your own under- 
standing of it. Could you state what your understanding of the program, 
"Everyday Living," is. A. No, I could not. 

Q. Do you know what educational programs the television sta- 
tion proposes to telecast? A. I don't think I could answer that because 
I don't think they know what they have right at the moment. I imagine 
that in the future different things will come up and they propose to use 
different institutions for different programs. 


— 1308] 
I could not answer that question. 


Q. DolI gather from what you say, though, that there has been 
no plan or plans for specific educational programs? A. There have 
been plans for educational Programs but I cannot be specific as to what 


ae — — *1 
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those programs will be. * 
Q. Do you know whether specific educational programs are. 
proposed by this applicant? A. Yes, they are. 
Q. But, I gather from your previous testimony that you could 
not identify such programs? A. I could not, no, sir. 


Q. How frequently do you advise or consult with WSOC in con- ney 
nection with this public service activities? A. Only when I am ap- 
proached by some of the people in the community with reference to the = 


station's possibly doing things of public interest, and then I contact the 
president of the Corporation and he handles it from then on. 

Q. During the past year, Mr. Jones, what matters of this kind 
have arisen where you have contacted Mr. Gluck and he has followed 
through? A. Ido not recall but one in the last twelve months. 

Q. Do you recall any in the preceding twelve months? A. No, 
I don't recall them at the present time.  «& 

Q. Do you propose to have an office in the studios of the tele- , 
vision station? 
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A. No, sir. 

Q. Is it fair to characterize your participation, Mr. Jones, in- 
sofar as the television plans of this applicant are concerned, as being 
primarily related to fiscal matters? A. Well, Mr. Cohn, I am inter- 
ested not only in the fiscal matters of the television station — also in 
the general operation to the extent that if I can do anything to help it at 
any time Iam always ready and willing. I am sure that you readily ‘ 
realize as far as Iam concerned, as far as the details of the program- 
ming and the engineering and things of that kind, they will have to be 
left to the people that .ow. ie 

Q. Iappreciate that, sir, and thatisa —* characteriza- 
tion but the precise question related to your activities to date in con- 
nection with the television plans. My question was: Is it fair to 
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summarize your activities as being primarily related to financial. mat- 
ters? A. Well, I would say they are going to be primarily related to 
financial matters and also to sales and, I think, I will have a lot to do 
with the personnel. 

Q. Perhaps you did not understand my question, .Mr. Jones. | 
You were speaking of the future and I am speaking of the past. The — 
question relates only to the past. At this point my question is: . Is:it 
fair to characterize or summarize your past activities with WSOC, in- 
sofar as the 


[310] 
television application is concerned, that it related primarily to finan- 
cial matters? A. Primarily to financial matters, Mr. Cohn, and also / 
to general discussions from time-to-time and day-to-day with 
Mr. Walker, the executive vice-president, who will be in charge of 
television. 

Q. And what were the matters that you discussed with 
Mr. Walker? A. Mr. Walker has discussed everything with me from | 
programming to personnel and a lot of things. I just could not recall _ 
them at this particular time. I just cannot recall all of them. | 

Q. Mr. Walker has been with you for how long? A. He came 
with us from WBT, I will say, just about last November. 

Q. And prior to last November would it be then fair to say that 
your interests were primarily if not exclusively related to the appli- 
cant's financial matters? A. No, sir, it would not be fair to say that. 

Q. Was it related to programming and personnel also? A. No, 
sir, but to a certain degree it was related to personnel because I was 


had television experience, and that job was placed on my shoulders to 
try and get the right man for the job. 





182 


1311] 

Q. Now, you did describe part of your future responsibilities or 
interests as that of personnel; is that correct? A. I will be very much 
interested in personnel. | 

Q. What participation have you had so far in setting the appli- 
cant's plan for personnel for the television station? A. Practically 
none. . 

Q. Do you know how many personnel it proposes to have? 

A. Only from what Mr. Walker has told me, and he estimates it will 
be anywhere from 90 to 100 people. 

Q. Do you know which personnel, if any, have been selected 
outside of Mr. Walker for specific jobs? A. There has been a 
Mr. Prevatte who has been in the past with radio station WBT and he 
proposes to come with WSOC if they are fortunate to secure the permit 
from the Commission. 


Q. Have there been any other people selected for specific jobs, 


Mr. Jones? A. We have a Mr. Rankin who has been selected in the 
way of the agricultural news end of it and all this is pending on the suc- 
cess of this application, of course. There is a Mrs. Wisecupp who for 
years with WSOC in handling a lot of programming as far as women 
were concerned, and she has been talking about coming along with us 
in case we are successful. 

Q. Any others, sir? 

[312] oe 

A. I think that is about all, Mr. Cohn. 

Q. But there has been a definite selection of them? A. That 
is about all. ; ) 

Q. Have you been consulted.concerning the salaries which would 
be paid to these individuals? A. Mr. Walker discussed with me the 
salary of Mr. Rankin. He has not discussed the salary with reference 
to Mrs. Wisecupp and, also, my recollection is that he discussed with 
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me the possible salary of Mr. Prevatte. 

Q. How familiar are you, Mr. Jones, with the number of people 
or the approximate number of people who will be in the different de- 
partments of the proposed television station? A. Iam not competent 
to answer that, sir. 

Q. And you understand, sir, that Iam not asking for a precise 
mathematical number but just an approximation? A. Well, I think:I 
stated previously that Mr. Walker had told me that, based on his past 
experience, that it would be possible to get by with 90 to 100 people 
total. 

Q. I mean in each individual department? A. No, sir, I could 
not tell you that. | 

Q. Do you propose to have the same station representative 
representing WSOC also representing the television station? A. Now, © 
do you mean the national representative? 

Q. Yes. 
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A. It has not been decided. 

Q. But it is being discussed at this time? A. Yes, that is 
correct. | P 
Q. Would you propose to have the same national representative? 
A. I would say at this time that it is possible. 

Q. So far there is nothing firm on it? A. Nothing firm. 

Q. What will be the policy of the proposed television station 
insofar as the number or frequency of non-commercial spot announce- 
ments of which it will carry? A. I could not answer that. 

Q. Do you know approximately how many non-commercial spot 
announcements the applicant proposes in this proceeding? A. No, Ido 
not. 

Q. Mr. Jones, one of the exhibits, which is going to be intro- 

5 background of the programming 
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insofar as percentage of different categories are concerned such as | 
entertainment, religion and agriculture. I would like for you, sir, not 
to look at your notes for this particular question. A. I think it is to be 
found in either section 11 or 12 but I don't know which section itis. I 
think that approximately 60 or 80 percent will be devoted to entertain- 
ment. ) 

Q. How about the other categories? 


| 314] 

A. I think that religion will be about 2.9 percent, and then I 
think they have a category there entitled "agriculture" and it will be 
approximately about 4 percent and then they have a category which they 
call "talks" and it will be about 10 percent and "news" has escaped me 
and I can't remember offhand what it is. I would say that it would be 
in section 12. 

Q. Mr. Jones, how do these percentages of your breakdown for 
the television station compare to what has happened on WSOC during 
the past two years? A. I would think, Mr. Cohn, and it would be 
purely a guess, I think they would compare very favorably. 

Q. It would be the same percentage approximately? A. Yes. - 

Q. And that would be true for educational programs? A. I 
left out educational programs and agriculture--news, entertainment 

and the item that they call "talks". 
| Q. But during the year 1952-1953 the percentage for the AM 
operation would be approximately the same as you now propose for the 
television section? A. 1952? 

Q. Yes, 1952 and 1953. A. Well, it would be purely a guess 
for me to answer that question. | 

Q. And what would your answer be? 


[315] 
A. — answer would be that it wos acelin that. The 
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* station has always tried to be very conscientious with reference to 
ms those particular-- | 
Mr. Cohn: May the witness’ last remark be stricken as not be- 
_ ing responsive to the question. 
— The Presiding Officer: Mr. Cohn, I don't think it does any un- 
toward damage. Actually, you see, it is not a statement of fact. but 
⸗ merely a statement of his opinion. 
id Mr. Cohn: The only reason I made an objection was because I 
would not like for you to take his statement as being a statement of fact. 
The Presiding Officer: I don't think I have ever made a finding 
of that character and I don't expect to at the present time. i 
By Mr. Cohn: a 
Q. How many of the proposed personnel which you will have on ¢ 
rs the television will be part-time people? A. Ido not know, Mr. Cohn, ; 
what the proportion that Mr. Walker and Mr. Gluck together possibly. 
have worked out. 
Q. Do you propose to have part-time people with the radio sta- 
tion? A. That is purely up to the management. I would not be able to: 


oe A. 
Y9R. Yay. Scag 


answer that question. 
The Presiding Officer: Mr. Jones, I would like to ask you a 
question. Several times you have referred to the 
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management. Do I take it that in your mind you distinguish yourself 
personally from the management of the station? : I would like to point 
out when I say that the general manager? 

The Witness: I am referring to the active management who stay 
at the station, all of the time. I 

By Mr. Cohn: 

Q. Mr. Jones, in your direct examination you stated in your 
testimony that you spent approximately two days out of the week visit- 


ing, and I thought I caught that word "visiting" and wrote it down. What 
ae 
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did you mean by the phrase "Visiting the station"? A. What I meant is 
that I actually went to the station, Mr. Cohn, and then my visits to the 
station, from the standpoint of time spent there, it would average any- 
where from 15 minutes to 2 hours at different times. 

Q. What are the occasions when you go to the station?: Mat 
prompts you to go? A. Well, besides the regular director's meetings, 
why I go there to check on the activities of the salesmen and more or 
less check the current financial operation. 

_ Q. And would your activities in the future in connection with the 
television station be the same? A. Yes. 

Q. .And those purposes would be involved? A. Yes. 


1317] 
Q. And you would make your visits for those purposes? 
A.. Yes, primarily, Mr. Cohn. 

. Q. What other purposes would you visit the station for outside 
of those you have already told me about? A. Oh, any matter that the 
officers of the station might think that I might be of service to them. 

Q. And that would be those occasions when they would call you 
.and ask you to come over? A. They would call me or I might think 


-myself of something that I might be able to do. 
* * * 


[321] 


By Mr. Sims:] 
Q. Do you know whether Mr. Walker's stock option 


[322] 


rights are assignable? A. i mab are assignable. I see no rea- 
son why they should not be. 
i * 
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Q. Now, you testified in response to Mr. Cohn's question as to 
your previous activities on behalf of the applicant corporation, in the 
event of a grant, would you expect to spend any additional time as a 
result of that grant? A. Mr. Sims, I would expect to certainly. spend 
as much time as I have in the past at WSOC and, in the future, if it is 


necessary for me to spend more time, I would do it. 
* * * * 


[340] 
HUNTER MARSHALL 
was called as a witness by the counsel for applicant. 
DIRECT EXAMINATION 


By Mr. Hennessey: 
* * 


1341] 
Q. You have been a stockholder and director of radio station 


WSOC, Inc. since 1933? A. That's correct. 
* * * * 


| Q. Would you next turn to that section of exhibit one which.con- 
tains a biographical statement relating to you. Did you prepare this 
statement? . 
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A. I did. 

Q. Is it true and correct to the best of your knowledge and be- 
lief? A. It is correct to the best of my knowledge and belief. 

Q. Can you also attest to the truth and accuracy of the statements 
appearing in exhibit one of a biographical nature relating to Adelaide 
Marshall and Charles M. Marshall? A. I can. 


Q. Mrs. Marshall devotes no time to the affairs of the radio 
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station, does she? A. She doesnot. | 

Q. Charles Marshall is a full-time employee, isn’t he? A. He 
is a full-time employee. 

Q. Now, what services, if any, do you perform for the AM- 
FM station? A. Since its establishment in Charlotte in 1933 I have 
been in more or less daily contact. The personnel of the station and 
I have more or less been in daily contact and I have visited the station 
on an average of several times each week. 

Q. Do you likewise consider that you participate only toa 
limited extent in the actual operating problems? A. That is correct. 

Q. Do you render any professional service to the corporation? 
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A. I have done all local legal service for the corporation since 
it was established in Charlotte. 

Q. Would you illustrate the sort of service that you are called 
upon to render for the station in your professional capacity? A. That 
would cover practically everything that the station has done which re- 
quired legal assistance. Now, it would include real estate transactions, 

-contracts, amendments to charters, and any other personal or person- 
nel contracts, going into the profit-sharing and trust agreement and the 
like. : 
; Q. And, could you illustrate the type of service that you have 
rendered in a nonprofessional capacity? A. I try to and do work in 
close cooperation with the members of the staff in order that they may 
be happy in their job. I have attended every meeting of the board of 
directors since the station was organized in Charlotte. I have par- 
ticipated in a degree in all of the operations that are of a general 
nature. — — 

Q. Do you expect to continue to render this same general type 
of service for the television station? A. I do. 

Q. Are you compensated by the corporation for your 
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professional services? A. Iam compensated. 


1344] 

Q. But not for your non-professional ones, I take it? A.. I . 
have never made any distinction. 

Mr. Hennessey: I have no further questions: 

The Presiding Officer: Mr. Cohn? 

CROSS EXAMINATION 
By Mr. Cohn: 
| Q. In reply to Mr. Hennessey's last question, you said you 

never make a distinction between your professional and your non- 
professional services. Do I understand that you consider that you are 
compensated for all the types of services which you render to the sta- 
tion? A. I would say there are some types of service which J render 
the station which Iam not compensated for. 

Q. Can you give me an illustration of that? A. I would say 
that the length of time that I devote to a certain project, or certain 
projects at certain times are not in keeping with the compensation which 
I get. 

Q. Could you give me an illustration of what kind of project 
that might be? A. Well, the most recent project I was up against was 
the matter of securing a site for a television tower and it took a tre- 
mendous amount of time. 

Q. Isee, sir. Was that illustrative of the type service that you 
perform, which extended beyond what you would normally be encom- 
passed within the compensation which 


" [345] 
you get? A. It would bea fair illustration, of course. 
Q. Are there any others, sir? A. Well, I have never made 
any charge for any specific item. I receive a specified sum and that 
has been all. 
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Q. And this specified sum which you received, is it intended to 
embrace all of your activities in connection with the radio stations AM 
and FM is that right? A. I would not say that it compensates for all 
of my activities. 

Q. Well, no lawyer is ever going to say that they are fully com- 
pensated for what they do and I feel that we can both agree on that.as- 
sumption. Now, the compensation is intended to compensate you for all 
the services; isn’t that correct? A. That's correct. | 

Q. Mr. Marshall you commented and I tried to write down your 
exact words that you, "participated in a degree with all operations of a 
general nature." I wonder if you could be more specific as to what you 
had in mind when you said that? A. I had in mind all meetings of the 
board of directors and I had in mind practically every phase of the 
activity which comes to my attention. It would be impossible to segre- 
gate or to limit those activities. 

Q. Now, when you say, “all activities which come your 


1346] 
attention, '' do you mean matters which people at the station call to your 
attention? A. Not necessarily. I might initiate a suggestion. 

Q. What suggestions have you initiated during the past year? 
A. By way of illustration--the reason why I remember it is because it 
is a matter of record--we have a certain religious program which is 
being carried which originated at my suggestion. 

Q. During the past year? A. Approximately the past year. 

Q. What is that program, sir? A. That is the noonday pro- 
gram that lasts about five minutes. 

Q. How frequently is it carried? A. I don't know, but it is 
perhaps several days a week or perhaps five days.a week. I do not 
know. 

Q. What church participates in that program? A. It origi- 
nated in the First Presbyterian Church and as to whether or not other 
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‘ churches have participated, I do not know that. 

Q. Do churches other than the protestant churches participate? 
A. Toa degree, as set forth in the record, which is governed by con- 
ference with other churches. 







[347] 
Q. You mean that they--well, in fact, churches other than the 
protestant churches in fact participate in this particular program? 
A. Which one do you mean? 
Q. The one you suggested. A. I don't know. 







Q. Did you tell me how long that program was? A. I told you, 
I think, that it was approximately five minutes long. 

Q. Do you know for a fact how long itis? A. No, sir. 

Q. What other suggestions have you made to the station in con- 








nection with programming during the past year? A. Iam unable to: 






identify specific suggestions. 

Q. How frequently and to what extent do you visit and consult 
with the station in connection with public service activities? A. Well, 
as frequently as things may occur to me. 

Q. Well, how frequently is that? A. Iam unable to specify 
any degree of frequency. 

Q. It is certainly not continuous in the sense of day-to-day; 
that's correct, isn't it? A. No, sir, it is not continuous from day-to- 
day. 













Q. You commented Mr. Marshall on your direct examination in 
close cooperation with the staff in order to make them happy 
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on their jobs? A. That's correct. ) 
Q. What do you mean by that? A. I mean that I have coop- 
erated closely with members of the staff to the end that they have 
called upon me for their pergonal problems, some legal advice and 
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other matters where I would be able to give them help because of my 
experience in the past. 

Q. You have no office, do you, at WSOC? A. No, sir. 

Q. And you do not propose to have an office in the television 
station when it is built, do you? A. No, sir. | 

Q. And the "no, sir" means that you do not propose to have an 
office? A. Ido not propose to have an office. 

Q. How familiar are you with the television proposal of WSOC? 
A. To the degree that I have discussed the matter thoroughly with 
Mr. Walker and others who, with him, have prepared this exhibit. 
I have a degree of familiarity with it but not a degree which would 
enable me to quote with any accuracy from memory. 

Q. And you recall, do you not, Mr. Marshall, that the applica- 
tion that we have before us at the present time 
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is an amendment to the original application which was filed? A. The 
original that was filed six years ago? 

Q. No, Iam referring to the one that was filed in 1953. 

A. Right. 

Q. You do recall an application having been filed in 1952, don't 
you? A. I think so. I don't recall the date. 

Q. What changes, if any, have been made in the programming 
proposals of the application as it was originally filed and as it was sub- 
sequently amended? A. I do not know. 

Q. How closely were you consulted or were you advised with 
in connection with the original application of 1952? A. I have studied 
and read all applications that have been filed from February 1948 to 
date, but as to how familiar I am with them I do net know. I don't 
remember anything about the application of 1952 except that it was 
filed. | 

Q. Do you study all of the applications filed on behalf of WSOC- 
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AM which are filed with the Commission? A. No, sir. 

Q. Do you see them before they are filed? A. I have seen 
them but not all of them. | 

Q. Did you make any specific suggestions in conjunction with 
the proposed television programming? 


1350] 
A. Ido not know of any specific suggestions that I made al- 
though I was present during a part of the preparation of the proposed 
program. . 
Q. Do you know whether or not any changes were made in the 
programming proposed by this applicant, WSOC, Inc.,. after Mr. Walker _ 
became associated with the company? A. Iam unable to answer that. 


with respect to the time element. | 
Q. Well, you do recall when Mr. Walker became associated _ 


with the company, don't you? A. Ido. 

Q. And the question is: Do you know whether or not after 
Mr. Walker became associated with the company there were any | 
changes to the programming proposals of the applicant? A. It is my 
recollection and impression that Mr. Walker had a very vital part in 
preparing the entire program. ; 

Q. Mr. Marshall, you do recall that prior to the time that 
Mr. Walker came to the company there was in your application a pro- 
posal for a television? You do recall that, don't you? A. I would 
have to assume that it was there. 

Q. My question is: Assuming that to be the case, were any 
changes made in the programming proposals of the applicant after 
Mr. Walker became associated with the company. A. I could not 
identify any changes. 


[351] 
Q. Well, it is not a auestion of whether you can identify them at 
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this point, Mr. Marshall, and it is rather a question if you know 
whether any changes were made in the programming. A. I have no 
specific knowledge on that. It would only be a belief, and an impres- 
sion. - 

Q. Did you also interview the same people that Mr. Jones in- 
terviewed for the position that Mr. Walker finally assumed for the 
company? A. I interviewed one of them. 

Q. Was it only during the past six months or a year that you 
sought to find people or ‘a person for this particular position who had 
television experience. A. I would not confine it to the past six months 
or a year. 

Q. When did you have your interview with this prospective ap- 
plicant? A. In the summer of 1953. 

Q. I think that Mr. Jones testified that there were two inter- 
views with other people and they both occurred approximately at the 
same time; isn't that correct? A. That's correct. 

Q. Why was it that that was the time when you started looking 
for, or at least looking and interviewing people with television for this 
job? A. That was not the time when started looking. 
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Q. When did you start looking? A. I would have to say that I 
do not know, but I have an idea and could give a statement that would 
reflect my idea. 

Q. Well, it is a question of the fact at this point, Mr. Marshall, 
and I gather that your answer is that you don't know when you began 
looking and I am not pinning you down to a specific date but I am asking 
for an approximation. A. We have employed at least two men in the 
past to advise us with respect to television. During the period that 
they were employed by us we constantly had our minds open for anyone 
who had experience in television. 
The Presiding Officer: What period was that, Mr. Marshall? 
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The Witness: That first man was employed approximately on 
December 1947 and at that time we didn't know anything. _ 

The Presiding Officer: I take it the period roughly from 1947 
up to 1952. 

The Witness: Yes. 

By Mr. Cohn: 

Q. Those people were in continuous employment; is that. right? 
A. They were employed in an advisory capacity and continued over an. 
indefinite period of time. 

Q. Well, they were employed in a general consulting capacity 
for television; isn't that right? | 
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A. Yes, and in addition with the idea of having continued ex- 
perience and guidance. 

Q. Well, did you formerly propose to have these gentlemen as 
your television managers? A. It never got that far because the freeze 
came on. 

Q. What did you do beginning in 1952 to seek a person with tele- 
vision experience? Iam talking of the summer of 1952 when the freeze 
was lifted? A. I have no way of fixing that date with respect to the 
last man that we had in an advisory capacity, but it could have been 
1952. I do not recall at the present time. 

Q. At this point Iam not asking who these two people were, 
Mr. Marshall, but Iam interested in ascertaining whether they were 
people in the industry who are simply consultants on an independent 
contractual basis to television stations or to prospective television 
stations? Were they those kinds of individuals? A. One of them, to 
my knowledge, is now operating a television station. I visited him in 
his station, and I feel that that may answer your question. 

Q. And what about the other? A. The other is not, to the best 


“of my knowledge and belief ,, operating as a consultant at the present 
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time. As to what his connection is with a television station, Iam not 
certain. a 


[354] — | 

Q. What, if anything, have you done Mr. Marshall to acquaint 
yourself with the operation of a television station? A. I have made 
casual visits to three television stations. 

Q. And how long did you spend at these television stations. 

A. At one I perhaps spent an hour on two different occasions. 

Q. Where were these stations, by the way? A. One wasa 
station here in Washington and one was a station in Florida, Ft. Lau- 
derdale and WBTU at Charlotte. 

Q. The visits to the stations at Ft. Lauderdale and Washington 
were not occasioned by any special trip to visit those stations, were 
they? A. No, sir. 

Q. And how long did you spend at WBTU? A. Oh, just casual 
visits and I forgot that I saw another television station and spent two 
hours there and that was in New Orleans. 

Q. And, again, that was in connection with other business; is 

. that correct? A. That's correct. 

Q. Your present office is where, Mr. Marshall? A. In the 

center of Charlotte, in the Independence Building. 


[355] 
| Q. Is that in the same building where Mr. Jones has his office? 
A. No, sir. 

Q. It is a different building? A. Yes. 

Q. And how long have you been general counsel for the Pyra- 
mid Life Insurance Company? A... Since it was organized. 

Q. How frequently, Mr. Marshall, are you called upon to give 
advice to the station in connection with its legal aspects of advertising 


problema? A. Perhaps once every two or three months. 
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197 [356] 
Q. And in connection with your biographical statement on page 3 
--would you please turn to that? The third paragraph on the page there, 
the first sentence, is it fair to state that that activity described there 
occurs once every two or three months? A. Well, now, what are you : 
talking about? * 
Q. The first full sentence of the third paragraph on page three i 
of your biographical statement. Beginning with, "he has been primarily 
concerned--". A. What is your question? 
Q. As far as the work which you have done, in that part that I 
have just quoted you, does that occur approximately every two or three 
. months? 


1356] 
A. Perhaps so. 


ait 
pof 


Q. And how frequently on the aration of approval of contracts 
are you called upon to give your advice? A. I suppose it would aver- 
age every two or three months. 

Q. Have you made any specific suggestions for the television 

_programming proposed by WSOC? A. Ido not recall any. 
Q. How familiar are you, Mr. Marshall, with the representa- 
| tions made to the Commission in the applications for renewal of license 
of WSOC as to certain policies in connection with programming, which 
‘WSOC will follow in the future? A. Iam not familiar with those ap- 
plications. 

Q. How familiar are you with the policies presently in — 
at WSOC insofar as programming is concerned? A. Only toa degree. 

Q. To what degree would that be. You see, that could be to 
either a large degree or a small degree? A. I would say it is a small 
degree. | | 

Q. And you have known Mr. E. E. Jones for how ree 
A. Since approximately 1912 or 1913. 

| — And you — — a close personas friend of — 
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A. That's correct. 
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Q. Anda close business friend, also? A. That's correct. 

Q. Do you propose to expand or increase the scope of your 
duties in connection with the television operation insofar as public 
service contacts are concerned? A. I propose to take advantage of 
every. opportunity that I have with respect to contacts. 

Q. Have you made any contacts thus far with any civic organi- 
zations in respect to any specific programs proposed by the television 
applicant here? A. I have not. 

Q. Mr. Marshall, would you be good enough to turn to the last. 
sentence of your biographical sketch on page three and that reads, 
"such activity will be continued and expanded as the increased scope 
of television operations will require." The activities referred to there 
are the public service activities and contacts and personnel matters. 
Have you made any definite plans as to how you will increase the scope 
of your activities when you get the television station? A. Only insofar 
_ as I propose to continue to work as a director in close contact with the 
staff and with the board of directors and officers. 3 

Q. Has there ever been anything with reference to WSOC which 
you have disapproved of so far as programming is concerned? | 
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A. We have discussed it, of course, on many programs. At 
the present moment I cannot recall any specific program pertaining to 
WSOC which I have object ed to. 

Q. Do you. know whether WSOC at the present time carries any 
regularly scheduled educational or_discussion programs? A. They | 
have carried such programs, but as to whether or not those programs 
are on at the present time, I cannot say. 

it When I say, "at the present time, "Mr. Marshall, I don't 
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necessarily mean today but I mean during the past six months. Do:you 
know whether WSOC has carried any regularly scheduled educational or 
discussion programs during the past six months? A. They have. 

Q. Do you know the nature of any of those programs? A. Ina 
general way. 

Q. When you say, "general way", sir, could you be more . 
specific as to what you mean by that? A. Dr. Heckenbleikener, and 
his program was regularly scheduled during the past six months. 

Q. It was? A. It was scheduled during the past six months? 
Yes. . 

Q. Was it regularly scheduled? Did it appear on more than 
one occasion? A. According to my knowledge and belief it did. - 


[359] | 

Q. Do you know of any other regularly scheduled educational 
or discussion program carried by WSOC during the past six months? 
A. Without refreshing my memory, I do not recall at the moment any 
other programs. | 

Q. How frequently do you listen to WSOC? A. This would be 
another guess because I have never timed it. I suppose thirty minutes 
per day. 

Q. And do you listen because there is a specific program that 
you want to listen to? A. Not necessarily. It is more or less when I 
am adjacent to the radio. I havea radio at my desk and at other con- 
venient spots. 

Q. Does that come whenever you have a break in your business 
activities and you just want to have that diversion of the radio? A. It 
comes primarily when there is a program during the business hours 
that you want to listen to. 

Q. Well, Marshall, how do you know this program is going to 
be on WSOC? A. Well, sometimes I see it in the log carried in the 
— and sometimes my — might remind me that it’ is coming 
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on from an available source. 
Q. Are these primarily news programs? A. News or public 
interest items. 











1360] 
Q. Are they primarily news? A. I would say, talks. ~~ 
Q. And that happens on the average of approximately thirty v· 
minutes a day? A. No, that not only includes my office but everything. ™ 


Q. Oh, I see, sir. And, the other places I assume would be in 
your automobile and at your home? A. Right. 
Q. Are you familiar with the written policy statement of 1946 


that Mr. Jones referred to? A. I am not familiar with it but I have ; 
seen it. | — 

Q. Do you know what its contents covers? A. I have known but * 
I do not know. | 

Q. When was the last time you saw it, sir? A. I think I reada 
part of it yesterday. 

Q. Is that the one on this set of exhibits? A. I do not know. 

Q. Do you know what "double" spots are, sir? A. My answer | * 
to that would be no. 


Q. Assuming for the sake of this question that double spots are 
when one spot follows another commercial spot announcement continu- 
ously. Do you know whether WSOC carries double spots? A. I have 
heard the matter discussed amongst the directors with respect to one 
program which we have known as a 


1361] , 
the "Early Risers Club". That program is conducted by a personality 
and sometimes it is very hard to know whether he is ad libbing or 
whether he is giving a commercial spot. ‘Iam also informed that it is 
more or Sess a practice on rare occasions for one or more commer- 
cials to figllow in a given period of time. 
= given pe m 
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Q. You say, "more than one commercial following in a given 
period of time."" Do you mean that a double spot. occurs? A. No, I 
could not answer with respect to two commercials following immedi- 
ately. I don't know about that at all. 

Q. Well, that is my specific question. The question is, wheth- 
er you know whether WSOC has or has not a policy which wauld or would 
not one commercial spot announcement immediately following another. 
A. I think that they have a policy which provides to that effect. 

Q. Do you know whether the policy is followed in the actual 
operation of the station? A. According to my knowledge and belief 
it is followed throughout the day with the exception I gave you a while 
ago. 

Q. And that knowledge and belief comes from what source? 

A. It comes from a discussion of the matter with the officers. 


1362] 

Q. Mr. Marshall, I assume you intend to continue your prac- 

tice in the event the applicant is awarded the television station? 
A. That's correct. 

| Q. Do you know what the policy of the television station will be 
insofar as the number of length of spot announcements within a fifteen- 
minute segment of time will be? A. Ido not. 

Q. Will the proposed television station have any a 
kind of a policy as to whether or not one may purchase time to discuss 
a controversial issue? A. According to the best of my belief and 
knowledge, there is no sale of time for the discussion of a controver- 
sial issue. 

Q. You mean, that that would be prohibited. A. That would 
be prohibited. 7 

Q. And is this a — by the board of directors? Ae That is 


a policy. * 
Q. And under no considerations would time be sold to discussion 
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of a controversial issue? A. Except in the case of a political broad- 
cast, if you would classify that as a controversial issue. 

Q. I was going to leave that aside. Leaving aside the political 
candidates, do you feel that they would not sell to anyone at any time 
for discussion of a controversial issue? 


1363] 

A. That is my understanding. 

Q. What regularly scheduled programs will be carried ‘by the 
television station where controversial issues will be discussed? A. A 
provision has been made for a program of that type. 

Q. Can you give me details concerning that provision? A. No, 
sir. 

Mr. Cohn: I have no further questions. 

The Presiding Officer: How about you, Mr. Sims: 

By Mr. Sims: 

Q. Mr. Marshall, you and the members of your family to- 
gether with Mr. Jones and Mr. Morris have owned a very great major- 
ity of the stock of WSOC since 1933; isn’t that correct? A. Yes, that 
is correct. 

Q. During the period of the past six months, can you tell me 


what station personnel you have consulted with concerning station mat- | 


ters? A. Station what? 

Q. Station personnel concerning station matters? A. You 
mean that you want a list of the personnel with whom I have discussed 
station matters? 

Q. That's correct. A. That would be impossible for me to 
state with any 


[364] 
degree ofgccuracy those with whom I have discussed the station mat- 


ters in Sigpost thirty days. I could give you a partial list but as far as 
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the correct total, I don't know. 

Q. If you will pardon me, with what station personnel have you 
discussed any programming matters? A. Other than the board of 
directors? 

Q. Other than the board of directors. A. Ido not recall any. 

Q. On the third page of your biography the language appears, 
“he maintains detailed records and notes of the station's operating mat- 
ters and is quite familiar with the general operation."" With reference 
to station operating matters do you mean fiscal and legal matters? 

A. Would you state that again, please? 

Q. With respect to maintaining notes on station operating mat- 
ters, do you mean fiscal and legal matters? A. Not necessarily. at all. 

Q. Do you have notes on programming material? A. I have-no 
notes which cover interviews with our Washington attorneys, Washing- 
ton engineers, with our consultants over a period of years and in those 
conferences I believe we have covered almost every phase of the sta- 
tion's activity. 

Q. Do you know whether the proposed television station 
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- proposes to have original programs or have programs originating re- 


mote from the studios? A. Yes, they do. 

Q. Do you know whether there are any programs scheduled in 
the regular proposed typical week? A. Theyae equipped to provide 
for those programs as to the details and things of that nature, Mr. 
Gluck and Mr. Walker would have to give you that. 

The Presiding Officer: I think Mr. Sims. meant whether the 
exhibit would give the typical week's programming. 

The Witness: ‘1 do not recall. 
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EARL JACKSON GLUCK | : 
was called as a witness by and on behalf of the Radio Station WSOC 
and was examined and testified as follows: 

DIRECT EXAMINATION 

| BY MR. HENNESSEY: 
* | * * 
Q. You are a stockholder, director, and president of Radio 


Station WSOC? A. That is correct. 
* ' 


|372] 
Q. How long have you been President and General Manager of 


this corporation? A. Since 1933, sir. 
* * * 


|418] 
The Presiding Officer: As far as Mr. Hennessey is concerned, 
I take it that the only officers, directors, or stockholders you will not 
call will be Adelaide Marshall and Charles Marshall? 
Mr. Hennessey: That is right. That is right. I have talked in< 
formally with Mr. Sims about my list of witnesses. I beg your pardon. . 
Mr. Morris also, I intend not to call, and to request that his biography 


be admitted without personal identification. 
* t * 


420)] 
EARL J. GLUCK 
resumed the stand, as a witness called by and on behalf of Radio Sta- 
tion WSOC, Inc. , and was further examined and testified as follows: 
CROSS EXAMINATION _ 


BYR. COHN: 
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f [440] 
Q. Mr. Gluck, what would be your responsibilities in the-event 
| WSOC receives a television construction permit insofar as the televi- 
sion is concerned? A. My responsibility would be of an overall super- 
| visory nature of the operation of the business, both radio.and television. 
fe | Q. You would divide your time depending upon the needs? A. I 
"| think that would be a correct statement. 
f j * * * * 
5 [484] 


Q. And as far as the selection of prospective personnel was 
t concerned, insofar as there has been any selection, was that done by 
rs Mr. Walker or yourself? A. That has been primarily done by 


⸗ Mr. Walker, with whatever assistance and cooperation I could give 
him. 


Q. Well, I gather from your testimony then, Mr. Gluck, that 
you relied rather heavily upon Mr. Walker in connection with the per- 


Mr. Walker came with the station, that he would have full responsibil- 


i. fection of your television plans? A. That is correct; and we expect 
‘ _ to continue to do so. 
a Q. And after the station is on the air you will also continue to 
: ' rely rather heavily upon Mr. Walker in connection with the operation 
1 of the television station? A. That is the condition under which 

ll 


ity for the operation of the television operation. 


| 1859] 

Mr. Hennessey: I think the agreements speak for themselves. 
We are getting far afield. Mr. Walker has an option to acquire a total 
of five per cent of the stock here, from the individual stoqymaiders, 
acting in their individual capacities. ye * 
ie is required by the — of his option 8 pay ten per cent 
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down, and the remaining ninety per cent over a 3-year period. 
During the 3-year period before he has completed his payments, 


the stock is pledged as security of his obligations to the individual stock- 


holders. 
Now I know of nothing in the law which would cast the slightest 
suspicion on his right to vote that stock, after he has acquired it and 


merely owes money to the people from whom he got it. 
* * * ok 


[956] 
HERSCHEL HILL EVERETT, 
was called as a witness for and on behalf of Piedmont Electronics and 
Fixture Corporation and, having been first duly sworn, was examined 
and testified as follows: | 


DIRECT EXAMINATION 
By Mr. Cohn: 
* * * * 
[992] 


Q. Now Mr. Wolfson is shown in Exhibit No. 1 to be a member. 
of the Board and a Stockholder of Piedmont; will you tell the Examiner 
how it came about that Mr. Wolfson became associated with you in | 
your efforts to establish Piedmont? A. I realized that I was com- 
pletely without "Know-How", if I might use that expression, with re- . 
gards to television, and I asked Mr. Wolfson if Mr. Belk and I decided 
to form a group in Charlotte, would he join us in a capacity that might 


provide us with the know-how. 
* i x * 


1007)] 
—— was the nature of your experience, or what did you do 
Yetsere in Miami? A. As I recall, the first,--that's where I. 
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— talked to Mr. Wolfson first of all, and Mr. Wolfson 


1998] 

summarized his viewpoints with regard to the responsibility of operat- 
ing a TV Station, community-wise, stressing as I recall the importance 
of putting service above self in connection with such a station if you are 
to do the best job. | 

Q. Whom else did you discuss the matter of television with:at 
WTVJ? A. I went to the station and met the various department heads, 
and discussed their department with them. I remember the News De- 
partment and other departments that I discussed with and visited. 

Q. And did you have discussions with WIVJ? A. Some-.of 
the times. Mr. Allen, the vice-president; Mr. Renik that had charge 
of the News Department; Mr. Wolfson; Mr. Kline, and others. 

I was impressed with the importance of remembering as much 
as I could of the meeting or of the visit and made notes of the various: 


departments. 
* * * * 
1021] 
ICROS-EXAMMNATION] 


| Mr. Sims: Mr. Examiner, I would ask you to take official no- 
‘tice of Exhibit Nos. B-2, B-3, and B-4, of the Amended Application of 
Piedmont, such notice to be in accordance with the qualifications that 
you have stated earlier in the proceeding. 

_ Mr. Cohn: I have no objection. 


- The Presiding Officer: Very Well. | 
* * * * 


[1035] ey 
[By Mr. Sims:] Fy 8 


<< @Q. As the President, do von know whether or not you would be 


may ye 
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active in network negotiations? A. It will be the responsibility of the 
Board of Directors to run and manage the Station, and so far as per- 
sonal negotiations, I do not contemplate carrying them 


| 1036] 
on. 

Q. Would you as full-time President, in the day to day opera- 
tions, hire personnel? A. I hardly think so. I think that I would de- 
pend upon our executive staff to have sufficient ability to select their 
employees. 

The chief personnel would of course always be presented to the 
Board of Directors. The key personnel. 

Q.° Well subject to of course the final control of the Board of 
Directors, in what area of the day to day operations would you directly 
be responsible for and participate in? A. I doubt if I could answer 
that, other than general executive administration, the usual duties of 
the President of a corporation as outlined by the Board of Directors. I 
certainly would be representing the Station in its public service pro- 
gram, being the chief representative of the company, meeting whatever. 
responsibilities might come across the President's desk which he could 


not refer to expert department heads. 
; * * * 


11084)] 
ROBERT JACOB ROSS, 
was called as a witness for and on behalf of Piedmont Electronics and 


Fixture Corporation and, having been first duly sworn, was examined 
and testified as follows: J 
DIRECT EXAMINATION 
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| 1087] 

Q. Mr. Ross, since becoming associated with Piedmont, how 
much time have you spent in Charlotte? A. I arrived in the early part 
of November, I believe it was. 

Q. November of what year? A. 1953, and I stayed there 
through March, except for a brief time at Christmas, I think. 

Q. And it is March of 1954? A. '54, yes. 

Q. Have you ever been on the payroll of Piedmont? A. Yes, 
sir. 

Q. What period of time were you on the payroll of Piedmont? 
A. During that period from November until March. 

Q. Would you please tell me what your salary was while you 
were on the payroll of Piedmont? A. $190.00--well, it was $190. 30 
per week. 

Q. Are you presently on the payroll of Piedmont? A. No, sir. 

Q. When did you go off the roll of Piedmont? A. In March, at 
the end of March, when I returned to Miami. 

Q. When you returned to Miami, what business did you return | 

to? 


[1088] 
A. My same position that I left with. | 
Q. You mean the same position that you left in November, 1953? 
A. Right. 
Q. Why did you go off the payroll and return to Miami at that 
particular time, namely, March? A. I was employed with Piedmont 
at that time. * 


— 


Q. Why did you return to Miami in March? A. This case here 


was postponed, and there was no longer any need for me to stay there 
and run up an expense, so they asked me to return to Miamijv': 

Q. During your stay in Charlotte, how frequently did-yo 
contact with the me mbers of the Board of Directors and Stoe : holders of | 
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Piedmont? A. Constantly. 

Q. Were there any particular stockholders that you had more 
contact with than others; and if so, who were they? A. Well, I worked 
with Mr. Blythe, and I possibly had more contact with Mr. Everett, 
David McConnell, Mr. McCraw. Well, we discussed all of the pro- 
grams concerning the different ones, the medical program with 
Dr. Gilmour, and so forth. 

Q. Were you in touch with all of the stockholders in connection 
with programming during all of the time 


|1089] 
you were in Charlotte? A. Constantly. 
Q. Did you have an office? A. Yes, sir. 
Q. Was the office at Piedmont? A. Yes, sir. 
Q. A separate office, just for Piedmont? A. Yes, sir. 
Did you have a secretary? A. Yes, sir. 
Paid by Piedmont? A. Yes, sir. 
Did you have phones? A. Yes, sir. 


In the office? A. Yes, sir. 
* * 


[1170] 
: MONROE T. GILMOUR 
was Called as a witness, and was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COHN: 


* * 


* 


— — 


1172] 
uld you turn to volume 2, doctor, to Exhibit No. 29f, 
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doctor, that this described a program, "The Doctor Prescribes." 

What will be your duties and responsibilities in connection with 
the program "The Doctor Prescribes?" A. As I understand it, it was 
defined I would be the advisor to the men in the station who are really 
better informed than I would be upon the techniques of television, in 
making such a program significant in the interest of the public. 

As a matter of fact, the decision was I would be the one to more 
or less interest the television medium in the physician's attempts to 
present their problems, and at the same time, bring the physicians to 


the medium, and help them together on the matter. 
* * 


11181] 
|CROSS EXAMINATION] 

[BY MR. SIMS:] 

Q. Of the two hours weekly that you expect to devote to the 
television station, I take it that you will include your services as an 
advisor? A. Yes. 

Q. On specific health problems of the staff? A. Yes, sir. 

Q. The program, "The Doctor Prescribes," requires pretty 
much two hours from each of the participants per week. That is, they 
appear for rehearsal at 5:15, rehearsal to 5:45, and then return at 7 
o'clock. ? 

I take it you do not include within your two hours, or do not ex- 


pect to include within your two hours, participation in many of these 


programs? A. No, sir. I would not be the one to put those programs 
on. There would be some one, some physician, if it was a public 
health program, if there was an advisor regarding that. 

I don't think I would-have the facilities to put on a — 





[1182] — 
1182)] 
the one to prepare those, and the participants would be the doctors in- 
volved. J 

Q. Have you considered the amount of time that it would take 
a participant to prepare his subject matter in advance of rehearsal? 
A. Yes, I have; and I think that would vary widely with the speaker, 
with his knowledge of the subject, and with the difficulty of the subject. 

Q. How long would you estimate it might take to prepare the 

_ discussion on a panel to last fifteen minutes on any given subject? 
A. You mean, how long it might take who? 

Q. How long it might take whoever is going to do it, and I take 
it that the panel members will be expected to do that. A. Each indi- 
vidual--I think I just answered that question. I don't know. Some 
panelists would take longer than others. Dr. Bauer has a daily pro- 
gram on medical matters in Chicago. He finds very little time neces- 
sary for preparation, because he is dealing with subjects he is dealing 
with every day. 

| If Dr. Berryhill of Chapel Hill, dean of the Medical School, were ‘ 
to discuss medical education in North Carolina, he could do it with a 
‘few minutes preparation by simply organizing the material at hand. 


[1183] | 
_ @. Doctor, Mr. Sims asked you if you had appeared on any / 
program of this type on television and you answered no. Have you ever 
used radio for analogous purposes? A. Have I, personally? 
Q. Yes? 
Mr. Cohn: I don't think you mean personally. 
BY MR. HENNESSEY: 


Q. Have you appeared upon programs, Have you made recom- 
‘ if programs to any of the local radio stations? A. Ihave 
anil mp. radio programs some years ago on health measures. I 
Beer the exact details. I think it was cancer prevention.» 
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As President of the medical society in 1952, I appointed a com- 
mittee to make a study of health facilities and health needs of the city 
of Charlotte, and involved in that recommendation was the fact that the 
findings of this committee would then be implemented by whatever 
means were available to fill in the gaps in public understanding, and in 
public service which were brought out. 

That study is in its third year; it is just being completed, and 
the recommendations are being made ready. 

It was understood that every medium was to be used to educate 
the public in the areas where there is a need shown. 

Q. You are familiar with the fact, are you not, that 


11184] 
programs of this general character have been broadcast by radio sta- 
tions for quite a long time? A. I mentioned the ones in Chicago. Duke 
University has recently had a series of health panels very well re- 
ceived and very helpful, and have avoided the area of fear being created. 
And in Atlanta and, of course, in many other areas, the same things 


are being done. 
* * * * 


11513] 
CHARLES EDWARD BELL P 
having been previously sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Cohn: 







* * * * 
[1533] 
Q. Following that correspondence with Mr. Wolfgga’:when was 
the first time following that correspondence that you came nariotte? 


A “#1 believe, sir, I came to Charlotte during the Chris ma #} a] 


——— ‘ 
ae J — a | 
bat — a. > { 
mae ° i , ae ! 
| — bs ee = 

Ww, NAP! ae a, rh 5 . + a 

ware 4 y ro * im ~~: “Wa w * 

— ites, . 


J 
— 









11534] 
214 
| 1534] 

Q. Did you meet Mr. Ross and Mr. Kline there? A. I did. 

Q. I beg your pardon? A. I did. 

Q. Did you meet with the Board of Directors and Stockholders 
of Piedmont? A. I did. 

Q. What did you do in connection with either the exhibits which 
have been introduced here or the application or the programming of 
Piedmont at that particular first visit? A. Well, of course, by this 
time most of the exhibits were either in final form or approached being 
in final form. I, of course, looked them over and made some com- 
ments, which actually were of a rather minor nature because the gentle- 
men who had prepared them had, in my opinion, done an excellent job 
and there was very little left to contribute. 

During this period of time prior to my meeting with them in 
Charlotte the first time they kept me abreast of the progress on the 


exhibits by sending me things which they were doing, copies of material. 
Q. Were drafts sent to you to Puerto Rico? A. They were, sir. 
Q. Subsequent to this first meeting which you had 


[1535] 

in the Christmas period of 1953, how many other meetings have you 
attended in Charlotte with the Board of Directors or the Stockholders 
of Piedmont? A. I believe I have attended, sir, two board meetings. . 
I have been in and out of the Piedmont office on four or five, maybe a 
half dozen times. Each time I went to the United States on business I, 
of course, made it a point to go by Charlotte to see my family and to 
meet-- On. 

Q. How frequently did you have correspondence with officers, 
pa ———— or proposed employees at Piedmont during the 
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[1545] 
| [CROSS EXAMINATION] 

[BY MR. SIMs:] 

Q. Did you participate in any way in the preparation of the 
amended application of Piedmont which was filed last December? 

A. Not directly, sir. 

Q. Well, when was your conference approximately with 
Mr. Wolfson in Miami? A. That was in the month of November, 1953. 

Q. Well, when you say you didn't directly participate in the 
application , what do you mean as to your participation indirectly? 

Mr. Cohn: You mean, Mr. Sims, the amendment. You used 
the phrase "application". 

Mr. Sims: The amended application. 

A. What I inferred was what I had testified earlier, that the 
gentlemen who were preparing the information sent me copies of the 
work which they were doing and I had from time to time comments to 
make which were of no--they weren't certainly of any major importance. 

Q. Well, with respect to your participation in the amended 
application, the exchange of material in these exhibits, is it fair to 

: characterize it as being kept informed of the preparation and minor 
suggestions? A. I think that is an apt description. 


| 1576] # 
CLAUDE L, ALBEA, 7 
took the stand, as a witness called by and on behalf of Piedmont Elec- 


tronics and Fixture Corporation, was duly sworn and testified as fol- 


lows: ihe 
DIRECT EXAMINATION 
By Mr. Cohn: _ 
* * 
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[1584] 

Q. Mr. Albea, there is testimony in the record that during the 
months of November '53 to March of 1954 Mr. Ross, Mr. Kline, and 
Mr. Blythe did various things in connection with the activities of Pied- 
mont. How frequently did you see and confer with those three gentle- 
men during those five months? A. Well, at least three times a week, 
I would say. 

Q. And can you tell us what the over-all general nature of those 
conferences or conversations may have been? A. It was about the pro- 
gram, how it would work out and how we would work the program out 
and the over-all 


11585] 
picture of what the station would mean to the community, and particu- 
larly the part that my organization would play in it. Buta lot of it was 


just general over-all of what the station would mean to the community. . 
* * * a , 


[1591] 
; ANDERSON BELK, 
was called as a witness by and on behalf of Piedmont Electronics and 
Fixture Corporation, and having been previously sworn, testified as 
follows: 
DIRECT EXAMINATION 


» 


By Mr. Cohn: 


. | 1592] 
Q. In Exhibit 5 on page 1 there is indicated under your present 
— pand community activities four items there altogether in- 
yin the Boy Scout movement. What is the Neighborhood 
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representative from the council for that particular scout troop in that 
neighborhood, 

Q. There is indicated below the Boy Scout activity relationships 
to the Trinity Presbyterian. Are those community relationships and 
titles? A. Well, the Baptist Church, I helped organize that troop back 
in-- 

Q. I think, Mr. Belk, maybe you misunderstood my question. 

I was down to the Trinity Presbyterian Church as a deacon, and my ques- 
tion was confining your attention to that church activity there which is 
current. A. Iam presently a deacon at the Trinity Presbyterian 
Church. No longer a member of the men's club board of 


[1593] 
directors. Iam still on the building committee, the church's building 
committee, and also still active as chairman of the budget committee 
of the church. 

Q. And your relationship as director and trustee of the United 
Services Organization, is that current? A. Yes, sir. There is one 
on there that should be struck from the record. That is the American : 
Cancer Society. : 

Q. And that should be deleted on that page? That should be de- 
leted, you say? A. Yes, sir, and in addition, the Boy Scouts of Ameri- 
ca should be added. 

Q. Isee. A. To that group. 

Q. Do you have any relationship to the YMCA and YWCA ? 

A. Yes, sir. Iam vice chairman of the budget committee for the 
united appeal for several units of the YM and YW. — 

Q. And I think you indicated to me when we went over this ex- 
hibit that there is not included certain relationships with the. chamber 
of Commerce; is that correct? A. Well, yes, I didn't. tet or SS thin 
down. Iam on two committees for the Chamber of Com a 





— 
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for the Beautification of Charlotte. 


11594] 
Q. How long have you been active in Boy Scout work in Char- 
lotte? A. Well, it would sound like a long time, I guess, if you go 
back to when I first became interested in scouting. It would be 19 years. 
Q. And you have continued your interest in scouting all that 


period of time? A. With interruptions for service and education. 
* — * * * 


[1599] 

Q. And when was the first time you met Messrs. Ross and 
Kline? A. Well, Iam not certain about that, sir. I believe the first 
time I met them was when they came up to see if they were going to be 
hired for Piedmont. 

Q. And was that in November? A. I believe, to the best of my 
knowledge. 

Q. How frequently between November of 1953 and 


[1600] - 
March of 1954 did you see Messrs. Ross and Kline and Mr. Blythe in 
connection with matters relating to Piedmont? A.- Isaw them quite 
frequently on preparing the part that they had in preparing this exhibit 
and working with them in connection with trying to get them in contact 
with the right sources the directors and stockholders deemed to be ones 
to see, and also I was very much interested in the planning that was 
taking place. As no secret, I know very little about television, but I 
am very much interested in this new field. 
> E did you see them, at whose —— A. Well, of 








| : age of maybe two, three, four times a week, and of 
* ae by my office, and we had meetings in various places 
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⁊ like the Chamber of Commerce meeting room, various other places 
. that we would have maybe dinner meetings at clubs and various places 


* and talk over mutual things that were going on, and also I was particu- 
larly interested in the plans for the buildings and spent quite a bit of 


time observing that. 
* * * * 















11601] 
Q. Mr. Belk, as I understand it, you have no practical televi- 
sion experience in the sense of having run a television station or worked 


for a television station; is that correct? A. None whatsoever, sir. 
* * * * 


{1655 ] 
CARL G. MC CRAW 
was called as a witness for and on behalf of Piedmont and, having been 


duly sworn, was examined and testified as follows: 
* * * * 


[1677] { 
|CROSS EXAMINATION] 

By Mr. Hennessey: 

Q. Mr. McCraw, did you have anything to do with selecting the 
time of broadcast for this program "Around the Town"? A. No, sir. 

Q. Do you recall when it is scheduled? A. "Around the 
Town" is on Saturday, sir. 

Q. Actually Saturday afternoon from 3 to 4 o' clock? A. Inthe 
afternoon, sir, because we expect — 








l1678) 
Would you think that a good hour to pick up he Sine ; 
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for the Beautification of Charlotte. 


| 1594] 
Q. How long have you been active in Boy Scout work in Char- 
lotte? A. Well, it would sound like a long time, I guess, if you go 
back to when I first became interested in scouting. It would be 19 years. 
Q. And you have continued your interest in scouting all that 


period of time? A. With interruptions for service and education. 
* . * * * 


[1599] 
Q. And when was the first time you met Messrs. Ross and 
Kline? A. Well, Iam not certain about that, sir. I believe the first 
time I met them was when they came up to see if they were going to be 
hired for Piedmont. 
Q. And was that in November? A. I believe, to the best of my 
. knowledge. 
Q. How frequently between November of 1953 and 
: [1600] 
March of 1954 did you see Messrs. Ross and Kline and Mr. Blythe in 
connection with matters relating to Piedmont? A.- I saw them quite 
frequently on preparing the part that they had in preparing this exhibit 
and working with them in connection with trying to get them in contact 
with the right sources the directors and stockholders deemed to be ones | 
to see, and also I was very much interested in the planning that was 
taking place. As no secret, I know very little about television, but I 
am very much interested in this new field. 
—* Where did you see them, at whose offices? A. Well, of 
ae yy their offices which they maintain in Charlotte I sup- 
rage of maybe two, three, four times a week, and of 
BEA by my office, and we had meetings in various places 
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like the Chamber of Commerce meeting room, various other places 
that we would have maybe dinner meetings at clubs and various places 
and talk over mutual things that were going on, and also I was particu- 
larly interested in the plans for the buildings and spent quite a bit of 


time observing that. 
* * oe 


[1601] 
Q. Mr. Belk, as I understand it, you have no practical televi- 
sion experience in the sense of having run a television station or worked 


for a television station; is that correct? A. None whatsoever, sir. 
* * * * | 


11655] 
CARL G. MC CRAW 
was called as a witness for and on behalf of Piedmont and, having been _ 


duly sworn, was examined and testified as follows: 
* * oe * 


[1677] — 
|CROSS EXAMINATION] 
By Mr. Hennessey: 
Q. Mr. McCraw, did you have anything to do with selecting the 
time of broadcast for this program "Around the Town"? A. No, sir. 
Q. Do you recall when it is scheduled? A. "Around the 
Town" is on Saturday, sir. 
' Q. Actually Saturday afternoon from 3 to 4 o'clock? A. In the 
afternoon, sir, because we expect | 


cal 
” 
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personally, Is that correct? A. Yes, sir. 
: Q. Well that be for all of the six days indicated: Monday through 
Saturday? A. No, sir, not necessarily. 
Q. Well, how many days do you plan on conducting it and why 
do you answer as you have? A. I would say yes, Monday through Fri- 
day I plan to participate. Saturday, I hope that they may have some- 
one else to carry it. I will handle it, though, if the need comes up. 
Q. Now, will you turn to pages 6 through 9. It is indicated on 
page No. 7 that the program "Carolina Ag." will be under your guidance, 
is that not correct? A. Yes, sir. | 
Q. Have you personally discussed with the individuals of the © 
organizations listed in paragraph 2 of page 7 of Exhibit 29 their par- 2 
ticipation in this program? A. Yes, sir. a 
Q. In your conversations with Messrs. Ross, Kline and Blythe, 
did you discuss with them the time that these two programs, "Carolina 
Ag." and “Farm Highlights" would be put on in the station? A. Yes, 
> gir. 


[1691] 
' Q. Did you make any specific suggestions insofar as the time 
is concerned? A. Yes, sir, I made the initial suggestion of the time. 
Q. Did you make any suggestions concerning the title? A. Yes, 
sir. 


am 


_Q. Have you had any previous experience as a moderator of 
panels’ or in public speaking? A. Yes, sir. | 
Q. Would you please describe that experience? A. I would go 
back to college d days. Even though I was taking a technical subject 
which required most of my activities over in the Agricultural School, 
all my. — were taken over in what part of the Dipesal Arts 
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I was also on the debating team.and also appeared on radio pro- 
grams while in college; also appeared in a mock legislature we held in 
Raleigh for the various college students. 
Q. Have you had any experience since graduation from college 
in public speaking? A. Yes, sir. Iam very often called on to 


11692] 
moderate meetings in our trade associations and the groups which I am 
associated with, civic groups, religious groups; and I have appeared. on 
radio and also on TV. | 

Q. Now, would you please turn to page 11 of Exhibit 29b. 

A. Yes, sir. * 

Q. There is there described, on pages 11, 12 and 13, is.there 
not, the program entitled "Farm Family"? A. Yes, sir. . 

Q. Who suggested the title for this program? A. I did, sir. 

Q. Were your suggestions in connection with "Farm Family," ; 
"Carolina Ag." and "Farm Highlights" ever in writing? A. Yes, sir, - 
absolutely. . 

Q. What do you mean by that, sir? A. I submitted in writing 
the original copy, submitted it to Mr. Ross and Mr. Kline. 

Then I have talked with these people who had agricultural inter-. 
ests, asked them what they thought. 

We revised it slightly, and what we have here is what we came 
up with finally. 

Q. So in addition to whatever authorship you may have had with 
Messrs. Ross and Kline and Blythe, you 


|1698] 
also made written suggestions to them, is that correct? A. Yes, sir. 
* 


—* alt’: 
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| 1736] 
WILLIAM LE GETTE BLYTHE 
was called as a witness for and on behalf of Piedmont and, having been 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION - 
* * 


[1797] 
|CROSS EXAMINATION] 

|By Mr. Sims:] 

Q. Have you set up any budget for this particular program? 
A. This particular program, as I understand it, would not require any 
outlay. It would be produced by the schools. Except, naturally just 
what the studio--the help it would provide, like on certain sets and 
things of that type; but as far as paying for talent--was that what you 
meant? | 

Q. I wasn't thinking particularly of talent. I was thinking of 
' scenery, of costumes. 


[1798] 

A. Well, that would be the point. That is the point that we were 
interested in, to develop these locally-produced shows where the stu- 
dents themselves would make their costumes and make their own sets. 
Of course, they would be simple, but do the costuming and sets and 
things required. 

That is a part of the — program of bringing the play out of 
the people themselves. 

Q. Do you expect to be actively engaged in the production of 


those Programs, and I'use "production" in the — sense: the 
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that way that what little experience I have had might aid. 

- Q. Do you know who on the staff will have the responsibility for 
putting this program on? A. Our "School Playhouse" program will be 
under the general supervision and production of Dr. Snyder. I mean 
he will be primarily interested in this one phase. 

Q. He is the professor of dramatics-- A. He is the professor 
of dramatics at Queens 


[1799] . 
College, and out of his suggestions and his wishes--for instance, of the 
Queens dramatic group, he expressed the hope that our station, or ~~ 
whatever station wins the application, would be able to permit the 
Queens students, for instance, to do this exact thing: to write their 
play, to assemble their costuming, to work to develop their scenes and 
to put the thing on as a production of their group. 

The same thing, the same idea was expressed at Davidson Col- 
lege by the Red and Black Masquers, which was the Davidson College ‘ 
play group. 7 

And then we would hope, of course, to have the schools-- | 
Dr. Garinger pointed to the possibility of having the schools do simple © 
plays of that type, and we had hoped to have various other school 
groups or amateur groups that would be interested in that type of thing. 

Q. Now, in your discussion with Queens and Davidson College 

and other groups, did you ever go into the question of how many times 
a year they would be prepared-- A. Yes, sir. 

Q. --to produce a play? A. Yes, sir. We talked about that 

particularly with Dr. Snyder, and he, as I recall it he suggested 
11800] — 

and I think he said he might be optimistic that--he thouch 

might be able, as I recall, to have a play like that probable 
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or maybe more. .That is, from groups like Queens or Davidson. 

We have a number of colleges in that area as well as senior high 
schools that are very much interested in that. 

I talked with Mr. Byrd, for instance, of North Mecklenburg, 
who expressed the hope that they could produce several plays. They 
produce them anyway and they thought they might produce a one-act 
play, or something of that type that would come within the time allowed. 

And if they could do it, they would produce as many as possible. 

Q. Do I understand that it was his opinion that the maximum 
potential of all the groups was perhaps one play a month? A. No, that 
was not his idea, sir. As I understand it, that was just his expression, 
that we ought to be able to be certain that out of the whole group that 
we could produce one a month or maybe more. That is, these college 


groups. 


1801] 
Q. Now, to what extent do you rely upon Dr. Snyder to carry 
- this whole project through? A. Well, as I understand, he will have 
’ general charge of seeing that it is done. | 
In other words, he will not, as I understand it, he will not direct, — 
of course, each play. Each play will be directed by the schools con- 
cerned but he will be, you might say, a traffic director and he can see 
that somebody is to be there and they are properly provided with re- 
quired mechanics of doing it. 
, Q. Would you expect him to do that on a voluntary basis? 
A. Well, I understand he will be talent in accordance with his services. 
By the Presiding Officer: 
Q. He will be paid, he will be talent? A. That is what I under- 
stand. For 1 


. ae Fam concerned, I said I know little about the techniques 
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from the standpoint of the mechanics of the thing except from the writ- 
ing and the general dramatic standpoint. 


|1802] 

Q. Mr. Blythe, still on the "School Playhouse" program, do 
you know how many programs of this dramatic type the colleges in the 
vicinity of Charlotte have produced for radio and television up to now? 
A. No, sir. | 

Q. Do you know of any programs of this type they have pro- 
duced? A. I don't know of any opportunity they have had to produce 


this type. 


* 


13043] 
MITCHELL WOLFSON 
was called as a witness by and on behalf of Piedmont Electronics and 
Fixture Corporation, and being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Cohn: 
* * 
13058] | 
Q. What happened thereafter? A. I think that was in the fall 
of 1951. Sometime that spring when I was in Asheville, Mr. Everett 
called me and gaid they were seriously considering the television situ- 
ation in Charlotte and in accordance with our previous conversation, 
requested me to come down to Charlotte and discuss the situation with 
him and his associates. . 
I readily consented, went down to Charlotte and met there with 
I believe Mr. Everett, Henderson Belk, and Carl McCra@j 5 —* 
. We discussed television for several hours. — 
Mr, Everett that my position was that if I could 
is 5. r iF 


— 28 
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. [3059] 
help } him I would be very glad to do so. 

I pointed out very emphatically to him then, as I have done 
since then, and still believe it would be necessary for him and his 
group to locally control and operate this station and that if they wanted 
me to become associated with them, the only position I would assume 
would be that of a minority stockholder. 

Mr. Everett asked me how much stock I would want in the cor- 
poration and I stated to him that I would take whatever he and his as- 
sociates felt I should take. 

I don't remember whether it was at that particular meeting that 
the decision was made or subsequent meeting, but a decision was made 
for me to take a minority interest in the television station application 
and I did so. 

Q. That minority interest was what amount at that time? 

A. It was forty per cent. 
Q. Was it Mr. Everett and his associates who designated the 


- amount of your minority interest? A. Yes, sir. 
+ * * ot * 


13062] 

Q. Would you please explain to me how that total of 33 came 
about in the light of the fact that your original testimony here today was 
that you agreed to take forty per cent? A. We have given to Charles 
Bell, who we propose as executive vice-president and general manager, 
an option to purchase four per cent. 

We have given to Robert J. Ross; who we propose as station 
manager, an option to purchase two per cent; and Joseph Klein, who 
we propose — operations manager, one per cent. | 

Seveeais seven per cent, and would leavé us with 33 per cent. 
— = -it come about that these options were given to these 
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13063] 

your forty per cent? A. When we organized the executive part of our 
staff, the board of directors decided that these top executives should 
have an actual stock interest in the company in order to make them, _ 
we hope, better employees and more loyal and all the various things 
that go in stock ownership for employees. 

I volunteered to the board to reduce our stock interest by that. 


amount and it was accepted. 
* * 


[3064] | 

Q. Would you turn once again to what has now been received . 
in evidence as Exhibit No. 6 and more specifically page 3? 

Here is set forth your activity in the proposed television station 
and in the first sentence it is stated that you will be in constant com- 
munication with Mr. Everett in connection with technical and over-all 
non-local programming matters. : 

Would you tell me why it was that you have included in your 
activity the characterization of non-local programming matters and 
thus restrict it in that manner? A. For the very same reason that I 
explained to Mr. Everett and his associates that an out-of-town asso- 
ciate should 


[3065] 


have a minority position, and that is to say, that I feel the people, for 
example, in Charlotte, who have lived there all their lives, who know 
the mores of the town, the habits and customs and desires, should have 
everything to do with local programming, rather than someone who 
does not reside and has not lived in Charlotte for a long time. 


* 


It was at my insistence and of course at their ing 
that I be relieved of any responsibility with regard to locamiy - gre 
ming in the operation of the Charlotte television station § “2. Pe 
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secured the grant. 
Q. Mr. Wolfson, approximately how much time do you propose 
to give to the affairs of Piedmont in the event it becomes the licensee 
of a television station? A. I propose that if we obtain a grant, to go * 
down to Charlotte and spend five or six months solidly with Mr. Heck. . 
7, When I say solidly, it may be occasions when I leave a day or so or a «| 
few days, to help them get the station on the air. | 
I think it is my responsibility with the technical know-how we 
have acquired over the past six years, to devote whatever effort and 
whatever time I can to make sure that the station receives whatever ; 
benefits it might be able to contribute during the initial stage of getting . 
it on the air. ™ a 
I have set up in my mind and in my schedule and with my asso- ie 
ciates a figure of twenty per cent’of my time after 


|3066] 
*, that to spend in Charlotte with Mr. Heck and the group for at least the 
_ first two or three years to make sure that the station has the benefit 
- Of whatever I might be able to contribute. «; 
After three or four years I might reduce that or I might increase J 
it, depending upon the situation. 
Mr. Ely: By "Mr. Heck" you mean Mr. Everett? 
The Witness: Mr. Heck Everett, the president of the Piedmont 


Company. r 
* * * * 


aA) 


[3101] 
[CROSS EXAMINATION | “4 
By Mr. Sims:] . V a 
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field? A. Yes, sir. 

Q. You have testified this morning concerning your participa- 
tion in recommending the equipment, the power and the antenna height, 
selection or the participation in the plans for transmitter building and 
studio building and various other phases. : 

You also recommended Mr. Ross as station manager, 


[3102] 

did you not? A. Yes, sir. 

Q. And you hired Mr. Bell as the general manager for this 
applicant? A. I didn't hire him but I recommended him. 

Q. And you recommended Mr. Kline as the operations manager? 
A. Yes, sir. oS 

Q. And Mr. Campbell as the news and film director? A. That 
is correct. 

Q. Who decided which network to specify in the application? 
A. The board of directors decided it. 

Q. Did you make any recommendations? A. Yes, sir. 

Q. Did they adopt your recommendation? A. They adopted my : 


recommendation; that is correct. 
* * * * 


3125] 
Q. Do I correctly understand that with respect to both of your 
theater operations and Station WTVJ, that those corporations are en- 


_ tirely owned by you and your family and Mr. Meyer and his family? 


A. Let me have that question. 
(Question read. ) 
The Witness: No, sir, they are not entirely owned by Mr. Meyer 
and my sister; their family and my family. 






family and Mr. Meyer and his family? A. It all depends: 
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« tions in Tampa or in Jacksonville or Charlotte in the event of a grant «| 
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some theaters which we own half interest and we have associates that 
own half interest. | , 

We have others in which we own 25 per cent interest. . 

The television station there has a stockholder that owns a very a 
nominal interest, small percentage. 

Q. Is that stockholder an employee of the station? A. He 
originally was the general manager of the station. He is no longer with 
us but he still has the stock. 

Q. Mr. Meyer isn't active on a day-to-day basis with 


13126] te 
the television operations, is he? A. Only as a secretary of the com- } 
pany and director and that type of activity. 

He has reports that keep him informed of what is going on, or 
complaints and suggestions whenever he thinks of something that he 
wants done or would like to see done. 
I would say he is not very active. : 4 


=“ 
2 


Q. He does not propose to be active in the day-to-day opera- 


| of those applications? A. That is correct. 


Q. Then isn't it fair to state that as far as the ownership of 
Mr. Meyer and the Wometco group, the corporation, and yourself, that 
you will represent that ownership in the Charlotte station in the event 
of a grant? A. I think that is a fair statement, yes. 
Q. And that ownership is currently forty per cent, is that 
correct? A. I would call if thirty-three per cent. 4 
Q. In the event of a denial of the Piedmont application, you will 
be responsible for. forty per cent of the cost, will you not? A. Yes, 
sir. , 
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(i) 


— STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this Appeal were agreed to in a stipu- 
lation among the parties entered into on December 2, 1957, and approved 
by Order of this Court on December 3, 1957. The questions presented 
are as follows: 


Whether, after a comparative hearing between three applicants 
for a new television station to be located in Charlotte, North Carolina, 
in determining that WSOC Broadcasting Company (formerly Radio Sta- 
tion WSOC, Incorporated) should be preferred over Appellant: 


1, The Commission failed in its decision to make 
findings based upon substantial evidence in the whole 
record, and failed to give proper weight to evidence 
. demonstrating Appellant's superiority by virtue of — 

(2) Integration of ownership with management; 
(b) Participation by stockholders in civic 











» affairs. 

es 2. The Commission's decision failed to give proper 
| weight to the findings and conclusions of the Hearing Ex- 
6 aminer, whose Initial Decision was reversed, failed to 





apply the same standards and criteria in evaluating each 

of the applicants and their proposals, failed to state con- 
clusions which flowed rationally from the evidence and 
findings of fact, and was so illogical and self-contradictory 
cs as to be arbitrary, capricious and unlawful. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,111 


PIEDMONT ELECTRONICS AND FIXTURE CORPORATION, 
Appellant, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
WSOC BROADCASTING COMPANY, 
Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT ' 
PIEDMONT ELECTRONICS AND FIXTURE CORPORATION 


JURISDICTIONAL STATEMENT 


This is an appeal by Piedmont Electronics and Fixture Corpora- | 
tion (Piedmont), Appellant, pursuant to Section 402(b)(1) of the Communi- 
cations Act of 1934, as amended, 47 U.S.C. 402(b)(1), from (1) a De- 
cision and Order of the Federal Communications Commission (Commis- 
sion), released December 13, 1956, which denied the application of 
Piedmont and Carolinas' Television Corporation (Carolinas') for a con- 
struction permit for a new television broadcast station to be located at 
Charlotte, North Carolina, and which granted the application of WSOC 
Broadcasting Company (WSOC), the Intervenor herein, for those facil- 
ities, and (2) a Memorandum Opinion and Order of the een 
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released August 1, 1957, denying the petitions of Piedmont and Carolinas' 


for rehearing and other relief with respect to the Commission's Deci- * 
sion of December 13, 1956. The Notice of Appeal was filed in this Court 
on September 3, 1957. * 


STATEMENT OF THE CASE 


The matter here under review involves the resolution by the Com- 
mission of a comparative proceeding in which three applicants each 
sought a construction permit for a new television broadcast station to 
operate on Channel 9 in Charlotte, North Carolina. The Commission " 0 
granted the application of WSOC, the Intervenor herein, and denied those | 
of Piedmont, the Appellant herein, and Carolinas’. Both Piedmont and 
Carolinas’ sought reconsideration by the Commission of its original de- 
cision favoring WSOC, but Carolinas' has neither appealed from the Com- 
mission's determinations, nor has it intervened in this action. Conse- ° 
quently, this Statement of the Case and the remainder of this Brief will 
be devoted principally to the Commission's comparison of the applications 
of Piedmont and WSOC. Reference to the Carolinas' application will be o 
made only where necessary for complete understanding of the Commis- 
sion's determinations. | 


Appellant, Piedmont, is a North Carolina corporation, whose stock “ 
is held by two different groups. Sixty per cent of the Piedmont stock is 
owned by long-time Charlotte residents, and all but one of the officers 
and all but one of the directors of the corporation are drawn from this 
group. The remaining 40% of the Piedmont stock is owned by two resi- 
dents of Florida and their jointly owned company. One of the Florida * 
stockholders, Mitchell Wolfson, is a Vice President and director of 
— a ule tae er Ps oP SOS SBS ho te Set ee Comms 

may have erred in the comparison of Piedmont and Carolinas", such errors did not affect the decision of 


the Commission'to grant the WSOC application and deny that of Piedmont, and for that reason such errors 
are not urged in this appeal. 
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Piedmont (R. 2775-9). 


WSOC is a North Carolina corporation, which is the licensee of a 
standard broadcast station and an FM station located in Charlotte. All 
of its stockholders are residents of Charlotte. 


The reasons for the Commission's choice of WSOC over Piedmont 
were specified with unusual clarity. In discussing its ultimate choice 
the Commission did not merely state that the totality of the preferences 
awarded WSOC outweighed those awarded Piedmont; it went on to explain 
that it was the preference for integration of ownership with management 
which was deemed the dispositive consideration (R. 2843-4). Of even 
greater significance for the purposes of this appeal, the Commission's 
discussion of the integration factor itself, unlike some of its other deci- 
sions on this subject, contains a full explanation of this criterion and the 
reasons why certain types of integration are deemed of greater signifi- 
cance than others. A simplified statement of the basic contention of 
Piedmont in this appeal is that the virtually undisputed evidence of rec- 
ord and the Commission's own findings of fact required that, under the 
Commission's own reasoning concerning what constitutes the most sig- 
nificant integration, Piedmont must have been preferred on this factor, 
and that the ultimate choice of WSOC was, therefore, erroneous. 


The essence of the Commission's reasoning with respect to inte- 
gration is set forth in explanation of its reversal of the conclusions of 
the Hearing Examiner on this subject, for the Examiner held Piedmont 
to be the best qualified applicant—principally because of its integration 
of ownership with management (R. 2503). Therefore, a clear under- 
standing of the Commission's decision requires some discussion of the 
Examiner's views. Moreover, the Examiner's Initial Decision, because 
it properly applied the Commission's own reasoning (which had also been 
set forth in earlier decisions) to the facts here presented, serves dra- 
matically to.highlight the arbitrariness of the Commission's preference 
for WSOC on the integration factor. 
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Significantly, the Examiner's ultimate choice lay not between Pied- 
mont and WSOC, but between Piedmont and Carolinas' (R. 2503-4). The 
Examiner gave one preference to WSOC over its competitors—a prefer - 
ence for the local residence of its stockholders (R. 2495, 2503). How- 
ever, the Examiner concluded that this preference must have minor 
weight, due to the fact that the integration of this local ownership into 
the management of WSOC was negligible? Both Piedmont and Carolinas' 
were found to have better and more meaningful integration of ownership 
with management (R. 2496-7). 


After concluding that with respect to all other factors in which dif- 
ferences appeared among the applicants, both Piedmont and Carolinas' 
were superior to WSOC, the Examiner discussed his reasons for choos- 
ing Piedmont over Carolinas’. As between those two, Carolinas’ was 
accorded a preference because its major stockholders had better televi- 
sion experience (R. 2498, 2503) and because of the record of a television 
station located in Columbia, South Carolina, owned by one of its major 
stockholders (R. 2495; 2503). Piedmont was concluded to have shown 
superiority in the civic activity of its Charlotte stockholders (R. 2496, 
2503) and in the degree to which its ownership is integrated with manage- 
ment and operations (R. 2496-7, 2503). In the ultimate comparison of 
these two applicants the Examiner concluded that the superiority of 
Piedmont gave greater assurance that its excellent program proposals 
would be fulfilled, because the integration of ownership with manage- 
ment proposed by Piedmont reached "that happy point where skill and 
knowledge of a community are united with imagination and resourceful- 
ness" in such a way that they would be brought to bear on the daily poli- 
cies and operations of the proposed television station (R. 2503-4). 


In comparing Piedmont and WSOC, the Examiner found them equal, 
or failed to award any preference, on the following specific factors 


2 The interrelationship of these two factors is also pointed out by the Commission itself (R, 2830, 2844), 


See also Scripps-Howard Radio, Inc. v. Federal Communications Commission, 89 U.S. App. D.C. 13, 
*. 














5 
upon which the Commission customarily bases its evaluation of con- 
flicting proposals: program policies (R. 2492);studio proposal (R. 

2493); provision for color television (R. 2494); diversification of busi- 
ness and professional interests of stockholders (R. 2497-8);° past. 
broadcast experience (R. 2498); and diversification of mass media 

(R. 2502). Preferences were awarded to Piedmont over WSOC in the 
foHowing areas of comparison: specific programs proposed (local) 

(for use of live talent, educational programs, and talk programs) (R. 
2492-3); equipment proposal (limited number of cameras would inhibit 
WSOC in covering unscheduled remote events) (R. 2493); personnel pro- 
posal (because stockholders with extensive experience in field involved 
will be actively associated with certain meritorious programs) (R. 2494); 
civic activities of stockholders (R. 2496); and integration of ownership 
with management (R. 2496-7). 

Thus it can be seen that in the view of the Examiner the evidence 
of record supported only one preference for WSOC over Piedmont—a 
"sterile" local residence preference . which became insignificant when 
related factors such as civic activity and the extent to which the knowledge 
gained from local residence would be utilized in the proposed television 
operation were considered. Piedmont, on the other hand, was preferred 
over WSOC on many grounds, including those which demonstrated that 
the knowledge gained from its local residence would be utilized as a 
basis for its television operation. Indeed, this latter aspect of the Pied- 
mont proposal was so impressive to the Examiner that he ultimately 
favored Piedmont over Carolinas', which did, in fact, have superior 
experience to Piedmont, and had a record of broadcast operation in 
Charlotte itself. 

3 Although no preference was awarded in terms, the Examiner dismissed the WSOC claim that it should 
be preferred because its stockholders had no business interests which would conflict with their television 
interests by stating that except for two persons with small stock interests the other stockholders do not devote 


sufficient time to the operations to merit consideration of the effect which their other business activities 
might have. ‘ 


4 This preference, as noted supra, p. 4, was deemed slight, or, as stated by the Examiner, WSOC 
would be preferred if “local residence of stockholders were to be considered as an isolated criterion” 
(R. 2495). ee 
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A clear understanding of the treatment of these matters by the 
Commission itself requires some explanation of the manner in which 
Piedmont is organized, and its plans for utilizing the particular assets 
of its stockholders. For it must be remembered that the choice of 
WSOC over Piedmont by the Commission was based on the very local 
residence-integration of ownership and management complex which was 
held by the Examiner to be Piedmont's strongest attribute and one of 
WSOC's weakest. 


The President of Piedmont and the person primarily responsible 
for bringing the corporation into existence is Herschel Hill Everett. He 
owns 10% of the Piedmont stock. Mr. Everett, who has been a resident 
of Charlotte since 1922, was engaged in the motion picture business, 
either as an operator or owner of theatres, until shortly before the 
commencement of the hearing in this case. In 1951 he conceived an 
interest in the operation of a television station in Charlotte, and dis- 
cussed the matter with his son-in-law, Henderson Belk, a 22% stock- 
holder and a Vice President and Director of Piedmont, who was also a 
long-time resident of Charlotte. Neither Everett nor Belk had any tele- 
vision experience, and believed that it would be necessary to secure 
the affiliation of someone with such experience. Consequently, Everett 
had discussions with Mitchell Wolfson, who was also in the motion pic- 
ture exhibition business and whom he had known for a long time. Mr. 
Wolfson was at that time part owner of Television Station WTVJ in 
Miami, Florida. (R. 2776). 


_ Wolfson agreed to contribute his television know-how to the corpo- 
ration, but insisted that he remain a minority stockholder’ since he 


5 


The following description of the organization of Piedmont is drawn from the Findings of Fact made by 
the Commission in its Final Decision, unless otherwise indicated, 


6 


Wolfson, his brother-in-law, Sidney Meyer, and their jointly owned company, Wolfson-Meyer 
Enterprises, Inc, : own * * whe Piedmont stock (R. 2777) 





7 


believed that the station should be controlled by the local Charlotte 
group (R. 2443)’ In addition, the record establishes that Wolfson's 
advice to Piedmont would be limited to technical matters and non-local 
programming, and his activities in preparation of the Piedmont applica- 
tion carry out that intent (R. 2798). In the event that Piedmont were 
successful in this proceeding, Wolfson would spend five or six months 
in Charlotte during the construction and early operation of Piedmont's 
station, and thereafter devote approximately 20% of his time to the sta- 
tion, in addition to being in constant communication with Piedmont's 
President, Mr. Everett (R. 2797). 


As the idea for the formation of this applicant grew, other friends 
and neighbors of Everett and Belk evinced interest and were drawn into 
the formation of the corporation. Everyone of this Charlotte group has 
assumed certain responsibilities in the formulation and implementation 
of station policy as it affects programming, in addition to their various 
other corporate functions. Thus, Henderson Belk will devote 20 hours 
per week to the affairs of the station as adviser on operation, manage- 
ment, and financing. Carl G. McGraw, a 5% stockholder, and Pied- 
mont's Treasurer, Assistant Secretary and Director, will advise on 
programs relating to industry, business and finance. Dr. George 
Heaton, a 1% stockholder and a Director of Piedmont, who is a Baptist 
Minister, will advise on all programs of a religious character and those 
relating to management-labor issues. David M. McConnell, a 10% 
stockholder and Piedmont's Secretary and Director, will not only be 


local counsel for the applicant, but will advise on programs concerned 
with the community. William LeGette Blythe, a 0.667% stockholder, 
who is a writer and former newspaper man, will be Piedmont's Vice 


— This Finding appears in the Examiner's Initial Decision, and was omitted by the Commission in its 
Final Decision. However, the fact is fully supported by the evidence of record (Tr. 3059, 3064-5). 
No exception to this Finding was taken by any party. 
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President in charge of public service, and consultant on programming 
on a full-time basis. Dr. Monroe G. Gilmour, a 0.667% stockholder, 
who is a practicing physician, will advise on all programs related to 
medicine. Claude L. Albea, a 0. 533% stockholder, who is a former 
Mayor pro tem of Charlotte and City Council member for 20 years, 

as well as a high officer in the Charlotte-State Federation of Labor, will 
advise on programs relating to labor, municipal government, politics, 
and forum programs. Messrs. Charles and Bradford Hunter, dairy 
farmers, who are 0. 533% and 0. 467% stockholders respectively, will 
advise on agricultural subjects and interests, and Charles Hunter will 
also advise on programs related to youth activities, as will Thomas M. 
Belk, a 5% stockholder. Irwin Belk, a 3% stockholder, will be adviser 
for the program "Around The Town" and coverage of conventions and 
other large assemblages. John M. Belk, a 1.133% stockholder, will 
advise on programs relating to sports (R. 2776-9). 


In addition to these local stockholders, options for the purchase 
of stock have been issued to three other persons who will work under Mr. 
Everett, Piedmont's President, in the day-to-day operation of the sta- 
tion. Charles Edward Bell, who would be an Executive Vice-President 
of Piedmont, and the full-time General Manager of the station, and will 
own 4% of the stock, has resided in Charlotte since 1949 and has exten- 
sive experience in the operation of radioand television stations. Messrs. 
Joseph H. Kline, who will own 1% of the stock, and Robert Jacob Ross, 
who will own 2% of the stock, will be full-time Operations Manager and 
Station Manager, respectively. They have been employed at Station 
WTVJ in Miami since 1949 and 1948 in positions providing the necessary 
experience and qualifications for the positions which they will hold in 
Piedmont. Neither is a resident of Charlotte. (R. 2777, 2850, 2854.) 


8 
The experience and qualifications of these stockholders in the various fields with which they will be 


connected are set forth in their biographies in the Final Decision (R, 2776-9). 
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The officers and stockholders of Piedmont, with their respective 
functions in the television station, must be compared with those of 
WSOC, in order to ascertain which should be preferred for integration 
of ownership and management = the factor on which the Commission's 
award of the permit to WSOC was principally based. WSOC's President, 
who is also a director and owner of 1. 06% of. the corporation's stock,” 
is Earle J. Gluck, a long-time resident of Charlotte. Mr. Gluck will 
serve full time as General Manager of the WSOC standard broadcast and 
FM stations, as well as of its television station, dividing his time between 
them as necessity dictates (R. 2773). 


The largest stockholder of WSOC, E. E. Jones, who owns 48. 04% 
of the stock, is a Vice-President and director of the corporation, and 
also holds offices and directorships in a number of other business enter- 
prises.” He attends Board of Directors meetings of WSOC, and his 
primary activity has been in connection with the fiscal matters of the 
corporation, including dealings with the station's national sales repre- 
sentatives and the network with which the radio stations have been 
affiliated (R. 2773). The record also establishes that with the exception 
of seeking a person qualified by television experience to manage the 
proposed station, Mr. Jones has had and intends to have no function 
which bears on the policies or programming of the proposed station 
(Tr. 303-317). The Examiner had made a finding to this effect (R. 
2442) which was omitted by the Commission in its Final Decision 
(R. 2773). The Commission's finding is somewhat misleading, insofar 
as it states merely that Mr. Jones attends meetings of the Board of 
Directors and is in frequent contact with sales personnel and the mana- 
ger. The record, in the above cited pages, clearly establishes that the 


The percentages of stock ownership are considered as though certain outstanding stock subscriptions 
have been exercised. This is the manner in which the Commission treated the matter (R. 2828). 


10 


Mr, Jones is President and a Director of Pyramid Life Insurance Company (R. 2773). 
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contacts by Mr. Jones with the manager and the station's salesmen are 
related purely to fiscal matters, and that his attendance at Board of 
Directors meetings has given him no knowledge of the programming 
policies of the station.’ 


Hunter Marshall, a 22.07% stockholder, who is also a director of 
WSOC, is the corporation's local counsel and advises the station on legal, 
personnel, and public relations matters (R. 2773). The Examiner also 
found that Mr. Marshall participates in actual operation to only a limited 
extent (R. 2442)-a finding which, once again, was omitted in the Com- 
mission's Final Decision. This finding is, however, amply supported 
by the evidence of record (Tr. 342-65): Although the Commission 
found on the basis of the bare statement to that effect by Mr. Marshall 
that he is in daily contact with the station, he could not identify even one 
member of the station's staff with whom he had discussed programming 
during the six months prior to the giving of his testimony (Tr. 634).”° 


WSOC's Secretary-Treasurer is R. S. Morris, who is a director 
and owns 22. 11% of the stock. He devotes full time to the accounting 
side of the WSOC operations, including all three stations (R. 2774). 
The record contains no indication of the extent to which his position, 
as a director, has given Mr. Morris any insight into the operation of 
the WSOC stations, or to which he has attempted to or been able to 


4 Indeed, Mr. Jones testified that even so far as personnel is concemed, virtually all basic decisions had 
been and would be referred to the “active management” of the station, of which he is not a part (Tr. 315- 
16). His testimony summarized his function and visits to the radio stations as follows: (Tr. 316-17): 
ry What are the occasions when you go to the station? What prompts you to go? 
A. Well, besides the regular director's meetings, why I go there to check on the 
activities of the salesmen and more or less check the current financial operation. 
Q. And would your activities in the future in connection with the television station 
be the same? 
Yes. 
- And those purposes would be involved? 
Yes. 


- And you'would make your visits for those purposes? 
- Yes, primarily, Mr, Cohn, 


>O>O> 


12 the direct testimony of Mr, Marshall contains the following statement (Tr, 342): 


Q. Do you — consider that you participate only to a limited extent in the actual 
operating — ee 
A. x 








: de Marshall, owns 6,84% of WSOC stock but will have no parti- 
x 3 od 4), His son, Chazles Marshall, owns 0.22% of the stock (R, 2850, ia | 
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exercise any influence on the operation of the station, since he did not 
appear and testify orally in the proceeding before the Commission (Tr. 
418). 


Not unlike Piedmont, WSOC has drawn upon an outsider for the 
television know-how necessary for the operation of its proposed station. 
Larry Walker, who owns one share (an infinitesimal percentage) of the 
WSOC stock, but holds an option under which he may acquire a 4. 9% 
stock interest, will be Executive Vice-President and General Manager 
of the television operations of WSOC. He has resided in Charlotte 
continuously since 1942, and will devote his full time to the management 
of the proposed television station (R. 2774). WSOC's principal stock- 
holder, E. E. Jones, testified that 'Mr. Walker is the main cog in the 
machine as far as the television proposal is concerned" (R. 2442). 


In comparing the two applicants, the Commission was not faced 
with any material dispute of fact. Although, as has been noted, it failed 
to adopt certain findings made by the Examiner, it must be assumed that 
the omission of those findings was due to the Commission's view of 
their materiality, for no basic dispute with respect to them exists on 
the record. 


The Commission's Final Decision (R. 2770-2844) granting the 
application of WSOC and denying those of Piedmont and Carolinas’ was 
issued after Exceptions and supporting Briefs were filed by WSOC, 
Carolinas', the Commission's Broadcast Bureau, and Piedmont, 
Reply Briefs were filed by all parties except the Broadcast Bureau, 
and oral argument was held before the Commission en banc. Although, 
as has been partially indicated, the Commission adopted findings which 


it Although the Broadcast Bureau took exception to some of the Findings and Conclusions of the Initial 
Decision, it did not except to the Examiner's determination favoring Piedmont (R. 2697). 


15 
Piedmont's Exceptions challenged certain areas of the Initial Decision in which the Examiner limited 
too narrowly the superiority of Piedmont over Carolinas*(R, 3651). 
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differed from those of the Examiner in certain respects, its principal 
disagreement with the Examiner lay in the weight which it stated should 
be accorded to the various factors which bear on the integration of 
ownership and management of the applicants. Although the Commis- 
sion failed to accord any preference to any party in certain areas in 
which preference had been awarded by the Examiner, these areas had 
little to do with the final result in either the Initial or Final Decisions. 


The Commission failed to award a preference to either party with 
respect to civic activities of stockholders (R. 2827), broadcast experi- 
ence (R. 2835-6), program policies (R. 2837), planning for television 
(R. 2837), studio proposal (R. 2839-40), equipment proposal (R. 
2840), personnel proposal (R. 2840-1) “T and diversification of mass 
media (R. 2841-2). In the areas in which the preferences were awarded, 
the Commission preferred Piedmont over WSOC because of its proposed 
educational programs (R. 2837-9), and because of the diversification 
of the business interests of its stockholders (R. 2827-8). Both of these 
preferences were deemed minor or of a secondary nature by the Com- 
mission. WSOC was preferred over Piedmont because of integration of 
ownership with management (R. 2828-30), local residence of its stock- 
holders (R. 2826), and because it had a record of broadcast operation 
in the community involved (R. 2830-35). The Commission stated 


* Although the Commission concluded that Piedmont's efforts in contacting and assuring the cooperation 
of local individuals, groups and organizations, in assessing community needs and determining the availabil- 
* of local program material were more extensive than those of WSOC, and were integrated in the prepara- 

tion of Piedmont's program proposal, no preference was awarded because each applicant offered reasonable 
assurance that its programs could be effectuated substantially as proposed (R. 2837). 


17 The Commission refused to accord the same preference to Piedmont as had the Examiner because of 
the association of stockholders in the day-to-day programming operations of the station, stating that this 
factor was fully weighed in its conclusions on integration of ownership with management (R, 2841). 


18 Because of the Points of Reliance on which the case was tried, the Examiner had not awarded any 


preference to WSOC over Piedmont because of the record of its Charlotte standard broadcast and FM stations, 


and he did not compare the records of those stations with the record of Mitchell Wolfson's Miami television 
station (R, 2494-5). The Commission, although it did discuss the records of the broadcast stations con- 
nected with each applicant, including Mitchell Wolfson's Miami television station, did not compare the 
records of WSOC’s stations with the record of the Miami television station. It never determined which 
had the better record. However, the Commission did accord WSOC a preference solely because the 
stations connected with it were licensed to the applicant itself, rather than to one of its stockholders, and 
because those records. — in the same community for which the television station was ‘i 

(R. 2834). : £5 
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clearly that it was because of its superiority in the integration factor 
that WSOC was ultimately chosen over Piedmont, and that the other two 
preferences awarded to WSOC were significant insofar as they enhanced 
its integration. Thus the correctness of the Commission's determination 
depends entirely upon the propriety of its determination with respect to 
integration. 


Before setting forth the specific reasons given by the Commission 
for disagreement with its Examiner on the integration factor, reference 
must be made to a subsequent decision by the Commission in this pro- 
ceeding which also sheds light on this subject. After the Commission's 
Final Decision was issued, both Piedmont and Carolinas' filed Petitions 
for Rehearing, alleging that certain errors, both of fact and law, had 
been committed by the Commission in its Decision (R. 3794-3829, 4763- 
4800). These Petitions were opposed by WSOC (R. 3830-36). After 
considering these pleadings, the Commission issued a Memorandum 


Opinion and Order affirming its Final Decision (R. 2849-2854). 


In their Petitions for Rehearing, both Carolinas' and Piedmont 
pointed out certain inaccuracies of fact which appeared in the Commis- 
sion's Final Decision with respect to matters which bore directly on the 
basis for the Commission's choice of WSOC (R. 2850). In its Decision 
on Rehearing, the Commission corrected its Final Decision to reflect 
the actual facts as pointed out by those parties (R. 2854). Thus, while 
the Final Decision referred to Charles E. Bell, Piedmont's proposed 
full time general manager, as being a non-resident of Charlotte, and 
stated that he is not a director or officer of the corporation (R. 2829)— 
facts which obviously have a direct and important bearing on the quality 
as well as the quantity of Piedmont's integration of ownership with 
management—the Decision on Rehearing made appropriate corrections 


19 

For the purpose of simplicity this Memorandum Opinion and Order —— — be referred to as 
“Decision on Rehearing.” Although the Commission did not grant rebeaving a did modify its Final 
Decision because of contentions made in the petitions for rehearing. gv "WKo% 
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in the Final Decision to reflect the facts”” In its Conclusions concern- 
ing the integration of ownership with management in WSOC (R. 2828), 
the Commission had erroneously listed Charles Marshall as devoting 
his full time to the television station, when the record contained no 
support for such a finding; and the Conclusions also stated that all of 

the stockholders who were integrated into the management of WSOC 
brought extensive local service backgrounds to their duties, although 
the fact is that R. S. Morris, one of its largest stockholders and its 
Secretary-Treasurer had virtually no background of civic activities at 
all. These mistakes were likewise corrected. Consequently, the cor- 
rections made by the Commission in its Final Decision substantially im- 
proved the quality of Piedmont's integration and substantially diminished 
both the quantity and quality of WSOC's integration. Nevertheless, the 
Commission, terming these corrections to be of a "relatively minor 
nature", (R. 2850) reaffirmed its original determination. 























The Commission stated very clearly in its Final Decision and in 
its Decision on Rehearing the precise reasons why it reversed its Ex- 
aminer with respect to integration of ownership and management of Pied- 
mont and WSOC. Since appellant urges that the reasons, as stated, if 
properly applied to the findings of fact, require the conclusion that Pied- 
mont is better qualified than WSOC, they are set forth verbatim. In its 
Final Decision the Commission stated (R. 2830): 
















We recognize the difference here in our conclusions 
and those of the Examiner. Piedmont was preferred by 
the Examiner in this area of comparison. No conclu- 
sion was reached as to the relative showings of WSOC 
and Carolinas'. Sufficient weight, however, was not 
accorded by the Examiner to the effectiveness of the 
integration achieved as demonstrated by the parties’ 
past experience and knowledge of the needs of local 


20 

In addition, the Final Decision incorrectly stated that Dr, Heaton, a Piedmont stockholder who will 
advise on religious and management-labor programs was without broadcast experience. This mistake 
was also rectified (R. 2850, 2854). 
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groups and organizations or the voice in station 
management and policy which they would hold as offi- 
cers and directors. This weight we have supplied. 

We also differ in his position as to weighing the num- 
ber of stockholders integrated, rather than the amount 
of stock held. Such a position would automatically 
place at an unwarranted disadvantage the individual 
applicant or a corporate applicant having fewer stock- 
holders than its opponents such as is present in the 
instant proceeding. 


In its Decision on Rehearing the Commission stated (R. 2850-51): 


The Commission has considered the matters raised 
by petitioners and finds no valid reason for altering 
the preference awarded WSOC. Six of the applicant's 
seven stockholders comprise the corporate board of 
directors; five of these are officers in the corpora- 
tion as well. Five individuals holding 93% of the stock 
would participate in the affairs of the television sta- 
tion, three on a day-to-day basis and the other two 
in part time capacities. Each of the five is a long- 
time resident of the community and, with one excep- 
tion, active in its civic affairs; and each brings ex- 
tensive pertinent experience to the duties which he 
will assume. Traditionally, integration has been re- 
garded as of particular significance when responsi- 
bility for programming and other aspects of day-to- 
day broadcast operations reposes in experienced 
stockholders of the applicant, and principal recogni- 
tion is given in the decision to the fact that primary 
programming and other operational responsibilities 
would be in the hands of two eminently well-qualified 
WSOC stockholders (who are officers and directors 
as well).2/ Customarily, other facets of stockholder 
participation are also considered, and the decision 
credits the participation of a third stockholder, also 
an officer, who would devote full time to the ac- 
counting and financial aspects of the WSOC opera- 
tion (both AM and television) and, in addition, notes 
the less significant part-time activities of two major 
stockholders who would be involved principally in 
sales, personnel, legal affairs and dealings with 

the networks and national representatives. 





16 


2/ Under the Piedmont proposal, day-to-day 
operational responsibilities would be shared 
by three corporation employees who hold 
options to purchase stock in the organiza- 
tion, their interests being contingent on con- 
tinued employment. While Piedmont objects 
to the less than full effect given the proposed 
participation of these individuals, the Com- 
mission believes that their present status 
and the condition which would attach to any 
stock they may acquire necessarily lessens 
somewhat the significance of their contribu- 
tion when appraised under the integration of 
ownership with management criterion. 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 
amended, 47 USC 151 et seq., are set forth in Appendix A, infra. 


STATEMENT OF POINTS 


1. The Commission's Findings of Fact and Conclusions of Law 
are not based on the whole record; they improperly minimize the inte- 
gration of ownership with management of Piedmont and aggrandize that 
of WSOC. 


2. The Commission's Findings and Conclusions improperly mini- 
mize the local civic activities and experience of integrated Piedmont 
stockholdérs. 


3. The Commission's assumption that because the principal 
stockholders of WSOC are also officers and directors of the corporation, 
they would be integrated into the management of the proposed television 
station is contrary to the facts of record. 


4. The Commission's ultimate comparison of the integration of 
Piedmont and WSOC erroneously ignored the participation of two Piedmont 
officers who will devote their full time to the operation of the television 
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9. The Commission applied different standards to the integration 
of Piedmont and WSOC insofar as their respective option holders were 
concerned. 


6. The Commission violated its own criteria by according greater 
weight to the housekeeping functions to be performed by WSOC stock- 
holders than to the programming functions to be performed by Piedmont 
stockholders. 


7. The Commission departed from its own criteria in holding 
that WSOC demonstrated better integration, both quantitatively and 
qualitatively, than did Piedmont. 


SUMMARY OF ARGUMENT 


The Commission's decision to grant the WSOC application and deny 
Piedmont's depends almost entirely upon its conclusion that WSOC demon- 
strated superior integration of ownership with management. Other pref- 
erences which were awarded the two applicants are either of a minor 
nature or cancel each other out. 


The Commission analyzed the integration presented by the appli- 
cants on a quantitative and a qualitative basis. Although the Commis- 
sion's Findings of Fact attempted to minimize the significance of Pied- 
mont's integration and aggrandize that of WSOC, the evidence of record 
and its own findings require the conclusion that on both quantitative and 
qualitative bases Piedmont must be preferred. 


The only aspect of integration on which WSOC made a superior 
showing was that the owners of 93% of its stock would have some func- 
tion connected with the operation of the corporation. The comparable 
figure for Piedmont is 86.5% Not only is this difference too small to 
support a decisional preference, but the Commission stated that this 
total integration is of minor importance, and that the significant con- 
sideration is stock ownership by those — responsible for 
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programming and day-to-day broadcast operations. On this score 
Piedmont presents 17.6% integration, and WSOC only 4.9% Piedmont 
is also superior if the absolute number of stockholders thus integrated 
into its management is considered. Piedmont has five stockholders 
who will devote their full time to the day-to-day management of the 
television station, while WSOC has only one. 


The error committed by the Commission may partly result from 
the fact that in making this analysis it ignored the functions of Pied- 
mont's President and one of its Vice Presidents, and minimized the 
contribution of its proposed General Manager, Station Manager, and 
Operations Manager. The functions of Piedmont's President must be 
deemed identical with those of WSOC's President. By ignoring him and 
relying on the integration of WSOC's President, the Commission dis- 
criminated unfairly against Piedmont. Since the Commission's stated 
interest is in persons responsible for programming and day-to-day 
broadcast operations, its ignoring of the integration of Piedmont's 
Vice President in charge of public service programming, who will de- 
vote full time to this aspect of the station's affairs, likewise constitutes 
reversible error. As for the above mentioned operating personnel, the 
Commission minimized their integration because they currently own 
no stock, and because their options to acquire stock are conditioned upon 
return of said stock in the event they leave the employment of Piedmont, 
except if they are dismissed without cause. As far as the significance 
of integration is concerned these option holders stand in exactly the 
same position as WSOC's proposed General Manager, whose integration 
provides one of the principal bases for the Commission's choice of that 
applicant. 


All of the remaining Piedmont stockholders, with only one excep- 
tion, will participate directly and actively in the station's programming 
activities. The remaining WSOC stockholders will attend to its legal, 
fiscal and — are affairs. The Commission credited WSOC 
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for the integration of these stockholders, and gave Piedmont less credit, 
or none at all, for the programming activities of its stockholders. The 
fact that almost all of the WSOC stockholders are either officers of the 
corporation or members of its Board of Directors, whereas a smaller 
percentage of the Piedmont stockholders hold such positions, can have 
no significance in this case. For the record clearly establishes that 
the WSOC stockholders have not taken and will not take an interest in 
its actual broadcasting operations, and are almost totally unfamiliar 
even with its broad policies, let alone specific programming. The ex- 
perience, local residence, and knowledge of the needs of local groups 
possessed by these stockholders cannot enhance WSOC's integration, 
since they will not be brought to bear on the creation of WSOC's pro- 
grams. On the other hand, the superior knowledge of local needs and 
experience in specific programming fields possessed by the various 
Piedmont stockholders will be brought directly to bear on the creation 
of programs which will fulfill the needs and desires of the viewing pub- 
lic of Charlotte. It is, thus, apparent that the Piedmont integration is 
also qualitatively superior to that of WSOC. 


Piedmont does not attack the standards with respect to integration 
adopted by the Commission and applied in this case. Its attack is only 
on the application of those standards to the facts here involved. This is 
not a function which requires the exercise of expert judgment. Reversal 


of unreasonable departure by the Commission from its own standards 

is the essence of this Court's function in reviewing Commission determina- 
tions. Sunbeam Television Corp. v. Federal Communications Commis- 
sion, 100 U.S. App. D.C. 82, 243 F. 2d 26. 
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ARGUMENT 


| In its comparison of Piedmont and WSOC the Commission failed 
to award preferences to Piedmont in many areas in which the facts of 
record and past Commission pronouncements would have required that 
Piedmont be deemed superior to WSOC. As is shown in the Statement 
of the Case, supra, the Initial Decision of the Hearing Examiner did 
award such preferences to Piedmont in many areas in which the Com- 
mission later concluded that the differences between the two applicants 
were of no decisional significance. Piedmont recognizes, however, that 
this Court does not sit as a "super-Commission" to reevaluate each 
precise determination of the Commission in every disputed area of fact 
and judgment. Pinellas Broadcasting Company v. Federal Communica- 
tions Commission, 97 U.S. App. D.C. 236, 230 F.2d 204. Piedmont 
does not, therefore, urge that this Court review the Commission's de- 
terminations on such matters, for example, as the proposed program- 
ming of the applicants, ;| in which although Piedmont was entitled to a 
greater preference than it received, this Court could hardly so hold 
without substituting its judgment for that of the Commission in an area 
in which it might validly be contended that the Commission is expert. 


The errors urged in this appeal do not relate to matters requiring 
the substitution of the Court's judgment for that of the Commission. The 
following Argument is concerned almost exclusively with the Commis- 
sion's determination concerning integration of ownership with manage- 


ment. Other factors are discussed only to the extent that they bear on 
integration. 


Although preferences were awarded by the Commission in areas 
other than integration, the Commission's Final Decision makes clear 
that they were of little significance in reaching the ultimate result. In 
its Summary (R. 2843-4) the Commission stated that it chose WSOC 
over Piedmont because its oe on integration is distinctly superior 
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to Piedmont's, and that the preferences for local residence and broad- 
cast record merely enhance that dispositive preference. Actually the 
preferences awarded in areas other than integration cancel each other 


out. Piedmont received minor preferences in two areas and so did 

WSOC. The WSOC preference for local residence is clearly related 
to: the preference on integration. The WSOC preference for its past 
broadcast record is necessarily a minor one.” Consequently, if the 


Commission erred in awarding WSOC a preference on integration, the 
basis for its decision has been removed and the matter must be re- 
manded for complete reconsideration. The standards to be applied 

in judging an applicant's integration were specified by the Commission 
in this very case. The application of those standards to the facts as 
found by the Commission was so unreasonable as to be arbitrary. The 
relief sought by Piedmont does not require the substitution of this Court's 
judgment for that of the Commission in an area of Commission exper- 
tise. Once the standards have been set forth by the Commission, its 
purely expert function has been fulfilled, and Piedmont does not attack 
the standards. The application of those standards to the facts isa 
matter which does not require expertise (at least insofar as the matters 
here involved are concerned). Review of the reasonableness of that 
application is the essence of this Court's function in reviewing Com- 
mission determinations. Sunbeam Television Corp. v. Federal Com- 
munications Commission, 100 U.S. App. D.C. 82, 243 F. 2d 26. 
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Prior to its decision in the instant case the Commission had refused to award preferences for past broad- 
cast records where the record of one of the applicants was in the community involved and that of the other 
in some other community, particularly where the records involved vastly different kinds of stations, as in 
this case. See Superior Television, Inc., 11 Pike and Fischer, R.R. 1173, 1225. The Commission 
apparently changed its policy with the instant case, for the instant decisions has been subsequently cited 
by the Commission as establishing a basis for preference in this connection, See WHDH, Inc., 13 Pike 
and Fischer, RR. 507, 574, In the WHDH case the Commission, in appraising a factual situation 
analogous to that presented here, characterized the resulting preference as “modest”. See 13 Pike and 
Fischer, R. R. 507, 576, 586. 
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I. APPLICATION OF THE COMMISSION'S OWN 
STANDARDS REQUIRES THE CONCLUSION THAT 
PIEDMONT SHOULD HAVE BEEN PREFERRED 
WITH RESPECT TO INTEGRATION OF OWNER- 
SHIP WITH MANAGEMENT. 

The various considerations relied on by the Commission in weigh- 
ing the integration of ownership with management proposed by competing 
applicants for broadcast facilities are set forth in the Statement of the 
Case, supra. Further, the Commission has also indicated the relative 
weight to be accorded each of these sub-factors. Although the analysis 
in the Commission's Final Decision is not entirely consistent with that 
set forth in its Decision on Rehearing, Piedmont should have been pre- 
ferred under either analysis. There is only one aspect of the integra- 
tion proposed by the respective applicants in which WSOC appears bet- 
ter qualified than Piedmont, and the Commission has in this case indi- 
cated that that aspect is the least important of the several aspects of 
integration. 


A. Piedmont's Integration Is Quantitatively 
Superior To That Of WSOC. 


In its Final Decision the Commission stated that its ultimate find- 


ings demonstrated that WSOC's integration was quantitatively and quali- 
tatively superior to that of Piedmont (R. 2830). The Commission also 
indicated that a quantitative analysis of an applicant's integration could 
be made either on the basis of the percentage of applicant's stock held 
by those integrated into its management or by the absolute number of 
stockholders who are integrated into its management (R. 2830). Al- 
though it disagreed with the Examiner as to what it considered the Ex- 
aminer's heavy reliance on the number of stockholders rather than the 
percentage of stock integrated, it can easily be demonstrated that under 
either analysis Piedmont was superior to WSOC. 


If all integration of any kind, regardless of the nature of the func- 
tions to be pera by a stockholder or the time which he will devote 
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to the affairs of the station is considered, the WSOC application shows 
that 93. 5% of its stock is held by persons who will participate in the 
management of the corporation, whereas 85% of the stock of Piedmont 
is owned by persons who will participate in the management of its sta- 
tion. _— were the ultimate findings of fact made by the Commission 
(R. 2828-9). Actually even this analysis by the Commission is in- 
accurate. The Commission in listing the integrated stockholders of 
Piedmont listed the three holders of options to acquire stock in Pied- 
mont who will be Piedmont's General Manager, Operations Manager, 
and Station Manager. If the options are exercised, the stock interest 
of Sidney Meyer, the only non-integrated Piedmont stockholder would 
be reduced from 15% to 13. 5% (R. 2443). In that event the total per- 
centage of stock integrated in the Piedmont operation would be 86. 5%, 
as compared with WSOC's 93. 5%. 


This difference in total integration is obviously a minor one. Pied- 


mont admits, however, that if this were the only pertinent analysis of 
integration and if the applicants were equal in all other respects, it 
might conceivably be thought to constitute a valid basis for distinguish- 
ing between them2* However, the Commission has itself indicated 
that this analysis is one of minor importance, and could not possibly 
serve as the basis for the preference for WSOC in this case. In deny- 
ing the petitions for reconsideration the Commission stated (R. 2851): 


Traditionally, integration has been regarded as 

- of particular significance when responsibility for 
programming and other aspects of day-to-day 
broadcast operations reposes in experienced 
stockholders of the applicant, and principal recog- 
nition is given in the decision to the fact that pri- 
Mary programming and other operations respon- 
sibilities would be in the hands of two eminently 


22 It should be noted that the Commission, in computing Piedmont's integration, disregarded the 10% 
stock interest held by Wolfson-Meyer Enterprises, Inc., although it indicated parenthetically that this 
interest would exist (R. 2829). This was proper, in view of the clear evidence of record that Mitchell 
Wolfson, who was integrated into the management of Piedmont (R. 2828-9), will represent the Wolfson- 
Meyer corporation in Piedmont (Tr. 3125-6), “fies, 


23 Actually the difference is so small that it would be virtua) y imponeals gearticalate a —* for lin 
explaining why one is more meritorious than the. other. 4 . the’ — ion * treatn ek * ee 
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well-qualified WSOC stockholders (who are offi- 

cers and directors as well). (Emphasis added) 
The Commission has thus made it clear that it is more interested in 
stockholder integration in the day-to-day operations of a broadcast 
station than in either the total percentage or number of stockholders 
who may have less direct and continuing responsibility for the opera- 
tion of a station. Im this connection the Commission also took pains to 
indicate which of the stockholders of each applicant would devote his 
full time to the operation of the television station (R. 2828). 


The Commission did not expressly set forth the percentage of 
stock represented in each applicant's day-to-day integration. These 
figures are however readily available from the Commission's Final 
Decision, and they demonstrate a clear superiority for Piedmont. Five 
of the Piedmont stockholders, whose stock interests total 17. 667% of 
the Piedmont stock, will devote their full time to the day-to-day manage- 
ment of the television station. These are Messrs. Everett, a 10% stock- 
holder and President; Kline, a 1% stockholder and Operations Manager; 
Ross, a 2% stockholder and Station Manager; Bell, a 4% stockholder and 
General Manager; and Blythe, a 0.667% stockholder and Vice-President 
in Charge of Public Service and consultant on programming.” (R. 

2775, 2776, 2777, 2778, 2828-9. ) 


The only WSOC stockholder who will devote his full time to the 
operation of the television station is Mr. Walker, a 4. 99% stockholder, 
who will be the corporation's Executive Vice-President and General 
Manager (R. 2772, 2774). Although other of the WSOC stockholders 
will devote their full time to the affairs of WSOC, as a corporation, 
their time will necessarily be divided among the proposed television 
station and WSOC's standard broadcast and FM stations (R. 2773, 2774, 
2828, 2830). The Commission expressly recognized (R. 2830) that the 


= Even if the stock interests of Bell, Kline, and Ross were totally disregarded (which the Commission 
did not), Piedmont's full time integration would represent 10.667% of its stock, as compared with WSOC's 
4, 99%, ka 





25 


fact that these individuals would have multiple aural and television duties 
diminished the quantity and quality of the integration, insofar as the tele- 
vision station itself is concerned. This view is also supported by the 
Exceptions to the Initial Decision filed by-the Commission's Broadcast 
Bureau (R. 2711). The Bureau, in light of the Commission's past pro- 
nouncements on this subject,” in discussing integration referred only 

to this full-time day-to-day integration, apparently feeting that the other 
more remote integration was of no significance. It stated that Pied- 
mont's integration represented 17.6% of its stock and that WSOC's 
integration represented 5% of its stock. 


Even if the amount of time which would necessarily have to be 
devoted to the standard broadcast and FM stations by WSOC stockholders 
is ignored, (as the Commission was forced to do in the Decision on Re- 
hearing to justify the result it had reached) (R. 2851), Piedmont is still 
superior. In its Decision on Rehearing, the Commission stated that the 
responsibility for programming and other aspects of day-to-day broad- 
cast operations for WSOC resided in two stockholders—obviously Mr. 
Walker, discussed supra, and Mr. Gluck, WSOC's President who would 
devote his full time to being General Manager of all of the WSOC sta- 
tions, (dividing his time between them if necessity demands) (R. 2773). 
If Mr. Gluck's stock interest is added to that of Mr. Walker, the WSOC 
total is raised to only 6.06%, as compared with Piedmont's 17. 667%," 


It thus appears that from the aspect of percentage of stock owned 
which is integrated into management, Piedmont must be deemed superior 
to WSOC. This necessarily follows from the Commission's own state- 
ments, since although WSOC's total integration is some 7% greater than 


25 See e.g., Radio Station KFH, Co., 11 Pike & Fischer, RR. 1, 109-10, 


— Prior to the exercise of Mr. Walker's option to acquire 4.999% of the WSOC stock, Mr. Gluck would 
own 1.06%, Some of Mr. Walker's stock would be secured from Mr. Gluck, as well as from other stock- 
holders, but the Commission's Decision does not indicate the precise amount. The Decision merely 
states that the ownership of the other stockholders would be slightly reduced. (R. 2772.) The 6.06% 
figure set forth above is the total of Mr. Walker's 4.999% and Mr. Gluck’s 1.06%, 
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Piedmont's, Piedmont's day-to-day integration, which is deemed the 
more important factor by the Commission itself, is over 10% greater 
than that of WSOC. 


The Commission's preoccupation with the percentage of stock, 
rather than the number of stockholders integrated, as set forth in its 
Final Decision (R. 2830), is more apparent than real. The Commission 

. accused its Examiner of giving too much weight to the number of stock- 
holders integrated rather than the amount of stock held (R. 2830). The 
accusation was not only erroneous, but the position to which it led the 
Commission in its Final Decision was untenable, as was clearly shown 
by the Commission's Decision on Rehearing. The Examiner by no means 
ignored the percentage of stock held by those integrated into manage- 
ment. Indeed, one of the reasons for his holding WSOC to be the least 
qualified of the three applicants on this score was his "percentage con- 
clusion” that (R. 2497): 

* * * The management of WSOC is considered to 

reside almost entirely in Mr. Gluck and Mr. Walker 

who between them own approximately 2% of the stock. 
The Examiner also noted that the proposals of none of the applicants 
contained day-to-day integrated stockholders who owned a majority 
of the stock. He stated, very properly, that the amount of stock held 
could itself be an unfair and misleading norm for evaluating integra- 
tion, and that other factors, such as the number of stockholders in- 
volved and the importance of‘their activities, also affect the ultimate 
determination. In other words, the Commission's disagreement with 
the Examiner did not flow from the application of any different analysis; 
it reached diametrically different results through the application of the 
same criteria to the same facts. : 


That the Examiner was right in holding that such considerations 
as the number of stockholders involved in integration were also perti- 
nent is made abundantly clear by the Commission itself in its Decision 
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on Rehearing. For in justifying its preference for WSOC on the integra- 
tion factor it then relied (R. 2850-51) on the number of WSOC stock- 
holders on its Board of Directors, the number which were officers, 

the number who would participate in the affairs of the station on a day- 
to-day basis, the number who were local residents active in civic af- 
fairs, and the number who would have primary programming and other 
operational responsibilities. Indeed, in this entire discussion there is 
only one reference to the percentage of stock held by integrated stock- 
holders. This was to the 93% total. The Commission in the very next 
breath indicated that this figure was unimportant. One possible reason 
for this apparent change of view was that it had been demonstrated that 
if percentages were considered Piedmont would have to be held superior 
to WSOC because it proposed a higher percentage of full time, day-to- 
day integration. Another, of course, is that the Commission recog- 
nized the patent unreasonableness of the position adopted in the Final 
Decision in order to justify the preference for WSOC. 


But if one considers the number of stockholders integrated, rather 
than the percentage of stock which they own, the Commission's findings 
still require that Piedmont be preferred. The Commission's description 
of the WSOC integration, in terms of number of stockholders in its Deci- 
sion on Rehearing set forth in the Statement of the Case, supra, was not 
repeated for Piedmont. If it had been, the superiority of Piedmont would 
have clearly appeared. Comparable statements would have appeared as 
follows: 
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WSOC 


Six of the applicant's seven 
stockholders comprise the corpo- 
rate Board of Directors. 


Five of these are officers in the 
corporation. 


Five individuais * * * would par- 
ticipate in the affairs of the tele- 
vision station. 


Three on a day-to-day basis.” 


The other two in part-time 
capacities. | 


Principal recognition is given in 
the decision to the fact that pri- 
mary programming and other op- 
erational responsibility would be 
in the hands of two eminently 
well-qualified WSOC stockholders 
(who are officers and directors as 
well). 


The decision credits the partici- 
pation of a third stockholder also 
an officer who would devote full 
time to the accounting and finan- 
cial aspects of the WSOC opera- 
tion (both AM and television) and, 
in addition, notes the less signifi- 
cant part-time activities of two 
major stockholders who would be 
involved principally in sales, per- 
sonnel, legal affairs, and dealings 
with the networks and national 
representatives. | 





Piedmont” . 


Seven of the applicant's eighteen 
individual stockholders comprise 
the corporate Board of Directors. 


Seven stockholders are officers of 
the corporation. 


Seventeen individuals would parti- 
cipate in the affairs of the television 
station. 


Five on a day-to-day basis. : 


The other twelve in part-time 
capacities. 


Principal recognition should be 
given to the fact that primary pro- 
gramming and other operational 
responsibility would be in the hands 
of five eminently well-qualified 
Piedmont stockholders (three of 
whom are officers and directors 

as well). 


The decision should credit the par- 
ticipation of twelve other stockhold- 
ers, four of whom are officers and 
four of whom are directors who 
would devote substantial periods 

of time to providing technical know- 
how and advice and supervision of 
various types of programming in 
which they have particular experi- 
ence both in and out of broadcasting, 
as well as to the various accounting, 
legal and other housekeeping func- 
tions of the corporation. 





It must be readily apparent that in virtually every category listed, 
the number of Piedmont stockholders integrated exceeds the number of 


27 The sentences appearing in this table are quotations from the Decision on Rehearing (R. 2850-51). Emphasis 


is added. 


28 A411 of the facts contained in this analysis appear at R. 2775-9, and R, 2828-9, as corrected by R. 2854, 


29 


30 
All would devote full time to the station. 
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As has been demonstrated, supra, only one would devote his full time to the “felevision station, 
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WSOC stockholders integrated. There can be no question but that, con- 
sidering the importance of the different types of integration, from the 
viewpoint of number of stockholders, as well as of the percentage of 
stock which they hold, Piedmont is quantitatively better integrated than 
is WSOC. Indeed, in absolute numbers of stockholders the superiority 
of Piedmont is even more marked than in percentages. 


Obviously, the Examiner was correct in holding that both the num- 
ber of stockholders and the percentage of stock integrated are important. 
The Commission's justification for emphasizing percentage (R. 2830) was 
that reliance on the number of stockholders, rather than the amount of 
stock held, would automatically place at an unwarranted disadvantage the 
individual applicant or a corporate applicant having fewer stockholders 
than its opponents. The Commission apparently did not consider the con- 
verse of its proposition. For considering only percentages places a 
corporation with more widely held stock at a serious disadvantage as 
against a more closely held corporation, and this disadvantage should 
not automatically result. This case provides a striking example of this 
truism. Piedmont has a larger number of stockholders than does WSOC. 
It has utilized the particular skills and experience of all but one of these 
stockholders in its proposal for the continuing operation of the television 
station. The Commission compounded its error by emphasizing the 
fact that almost all of the WSOC stockholders are directors and officers 
of:the corporation. This automatically places an applicant such as Pied- 
mont at a serious disadvantage. For it would be extremely unrealistic 
for any corporation with as many as 18 individual stockholders to make 
every one an officer and director, whereas in the case of a smaller 
corporation, such as WSOC, this is more practical. The Commission 
has not suggested why one form of corporate organization gives better 
assurance of effectuation of the applicant's proposal than does the other. 
It is respectfully submitted that no such justification could be given. 


3— 


* 


KS 


; - 
‘ < 
— v 4 
J wr ay 


ay 
‘ie. — 


ee Puy 
* Fi 
— — x 
! PERE 
fe * eA y we 
See, —8F a ri ~ a 3 





— m0 





30 


B. The Commission Discriminated Unfairly ai 
Against Piedmont In Its Treatment Of The 
Functions Of Piedmont's President And 


Its Option Holders. — 
The analysis set forth in point I-A, supra, so clearly demonstrates * 

the quantitative superiority of Piedmont over WSOC that it is difficult to 
understand how the Commission could possibly have fallen into the error “ 


it has committed. A partial explanation for the Commission's erroneous 
result may lie in the differing weights applied by the Commission to the 
integration represented by the President and option holders of the re- 
spective applicants. Even if the Commission were correct in its treat- 
ment of the integration of the optionees, the Piedmont integration was 
quantitatively superior to that of WSOC, as was shown. However, the 
Commission's application of different standards to the integration of the 
two applicants is not only unexplained, but it is clearly incorrect. 


Although the Commission's Decision on Rehearing did not make 

the same analysis for Piedmont that it made for WSOC (see pp. 27-28) 
supra), it did, by footnote to the WSOC analysis, indicate in a general 
way its reason for concluding that Piedmont was inferior (R. 2851). 

The Commission stated that the day-to-day operational responsibilities 
for Piedmont would be shared by the three Piedmont option holders, 
Bell, Ross and Kline. Presumably, the integration of these three in- 
dividuals was weighed against the WSOC integration of Gluck and Walker. 
But this comparison is on its face a faulty one; since it ignores com- 
pletely the 100% integration of Mr. Everett, Piedmont's President, a 
10% stockholder and member of its Board of Directors. The record 
demonstrates that Mr. Everett's position with Piedmont will be com- 
pletely analogous to that of Mr. Gluck in WSOC, with the very signifi- 
cant difference that Mr. Everett will devote his full time to the proposed 
television operation (the only matter at issue), whereas Mr. Gluck will 
divide his attention among the three WSOC broadcast stations, as neces- 
sity dictates. The Commission found that Mr. Everett would "devote 
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full time as president to the television station if Piedmont receives the 
grant" (R.2776). Mr. Gluck, a 1.06% stockholder and President of 
WSOC, was found by the Commission to anticipate "serving full time 
as general manager of all of the WSOC stations (AM, FM and TY), 
dividing his time between them as necessity demands" (R.2773). Both 
Piedmont and WSOC will have a General Manager of the television 
station to serve under Messrs. Everett and Gluck (R.2777). The mere 
title accorded to Mr. Gluck cannot serve to distinguish his proposed 
activities from those of Mr. Everett, and certainly the distinction can- 
not be shown to affect the quality of integration proposed. 

The Commission made no findings concerning the precise nature 
of the functions to be performed by either Mr. Everett or Mr. Gluck. 
However, it would be reasonable, even if there were no evidence in the 
record on this point, to assume that each being the highest executive . 
officer in the hierarchy of station operating personnel would be called 
upon to make important decisions which arise in formulation or imple- 
mentation of station policy, to resolve disputes among subordinate sta- 
tion personnel, and to pass upon the decisions of subordinates. It is 
obvious, since Mr. Gluck will necessarily devote less than his full 
time to the television operation, that he will rely on the General Manager 
for television, Mr. Walker, to bear the principal responsibility for de- 
tailed operation of the station. This, obviously, will also be the case 
with Mr. Everett, who, while devoting his full time to the operation of 
the television station, will also rely on a General Manager. 

The Commission's error is particularly serious in view of the 


evidence of record which bears on this question. Although in some 
broadcasting corporations the organization may be such that the office 
of President is a titular one, with little, if any, actual operational re- 
sponsibility , this is clearly not the case in Piedmont. A titular Presi- 
dent would hardly devote his full time to the affairs of the television 
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station as will Mr. Everett. Moreover, the undisputed evidence demon- 
strates that in the organization of Piedmont the President is an opera- 
ting officer, whose function is to carry out the overall policies for the 
station which are established by the Board of Directors (R. 865). In its 
Final Decision in this case (R. 2830) the Commission referred to past 
cases in which the significance of the integration factor was discussed. 
The Commission has stated in Biscayne Television Corp., 11 Pike & 
Fischer, R.R. 1113, 1156 (one of the cases cited), that: 


This criterion recognizes that the association of 

an applicant's stockholders with the active manage- 

ment of the station tends to assure continuing effec- 

tive action of the licensee in the carrying out of its 

program proposals. This factor is best exemplified 

where stockholders are at the helm of the station. 
Mr. Everett will be at the helm of Piedmont's station. His activity can- 
not be ignored in any comparison with WSOC (unless Mr. Gluck's func- 
tions in WSOC are also ignored). However, this is exactly what the 
Commission has done; it has applied a different standard to the two 


applicants. This is the worst kind of unfair discrimination. 


- In the same comparison the Commission also ignored the functions 
of another Piedmont stockholder and officer, Mr. Blythe, who is a Vice- 
President and 0.667% stockholder (R. 2775). Mr. Blythe will also de- 
vote his full time to the television station in the position of Public 
Service Director and programming consultant. No list of the person- 
nel on whom "responsibility for programming and other aspects of 
day-to-day broadcast operations" reposes could be complete without 
reference to the Public Service Director, whose functions are described 
in the record (R. 867) asto "be in charge of and arrange for all public 
service programming appearing on the station * * *, work with all 
groups given public service time by the station in the preparation of 
scripts, programs, formats, etc.. * * *, seek out: groups interested 
in public service and community betterment. * * *, act as moderator 
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and master of ceremonies on various programs of a public service 
nature in order to insure professional presentation."" Mr. Blythe 

will be in direct and intimate charge of an important, if not the most 
important, segment of the station's programming. The Commission 
could not properly evaluate the quantity (or the quality) of Piedmont's 
integration in comparison with that of WSOC without considering Messrs. 
Everett and Blythe in the same scale that included Messrs. Gluck and 
Walker for WSOC. And, yet, that is exactly what it did. 


Unlike the integration of Messrs. Everett and Blythe, which was 
totally ignored by the Commission in its analysis of the day-to-day inte- 
gration of the applicants, the Commission did refer to the integration 
of Messrs. Bell, Ross and Kline, Piedmont's proposed General Mana- 
ger, Station Manager and Operations Manager, respectively (R. 2851). 
Recognizing that Messrs. Bell and Ross would hold positions with the sim- 

ilar titles to Messrs. Gluck and Walker of WSOC, and that they would 
be stockholders, the Commission deemed it necessary to explain why 
their integration did not place Piedmont on at least an equal footing with 
WSOC. The Commission concluded that the significance of the contri- 
bution of Messrs. Bell, Ross and Kline was lessened somewhat by "their 
present status and the condition which would attach to any stock they may 
acquire" (R. 2851). 


The Commission had found (R. 2775) that these three employees 
held options to acquire a total of 7% of the Piedmont stock from the 
Wolfson-Meyer interests, and that in the event of termination of their 
employment, other than by dismissal without cause, the stock would 
be reacquired by the Wolfson-Meyer interests at the purchase price 
or book value, whichever is higher. The Commission failed to note 
that the record establishes that the repurchase provision was placed 
31 


See, ¢.g., Radio Station KFH Co., 11 Pike & Fischer, R,R. 1, 110, in which the Commission relied 
on the day-to-day integration of a 0.43% stockholder who would be the News Director of the station. 
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in the Kline, Ross and Bell options so that upon their leaving their em- 
ployment, their stock might be made available to the employees who 
succeed them (Ex. B(2), (3) and (4) of Piedmont's amendment to appli- 
cation of December 7, 1953, officially noticed, Tr. 1021). It should be 
noted in this connection that the Commission raised no question about 
whether the options would, in fact, be exercised. It found (R. 2829) 
that the evidence showed that they would be, and there was no reason 
to assume otherwise. 


Mr. Walker, WSOC's proposed General Manager, presently owns 
one share of the 150, 000 shares of issued WSOC stock (R. 2772). He 
has an option which, if exercised, would give him a 4. 9% stock interest 
in the corporation (R. 2772). The Commission failed to note that this 
stock would be held as security by the optionors (the remaining WSOC 
stockholders) until such time as it has been fully paid for (Tr. 322, 
858). 


What, then, is the "present status" of the option holders on which 
the Commission relies to distinguish between Piedmont and WSOC ? 
With the exception of the fact that Mr. Walker, at the present time 
owns one share of stock, there is no difference whatsoever’” For the 
Commission to attach any decisional significance to the ownership of 
one share of stock by Mr. Walker at the present time verges on the 
ridiculous, particularly when (1) the percentage represented by that 
stock interest is so small that the Commission could not even express it 
numerically, but was required merely to state that it is less than 1 per 
cent (R. 2772), and (2) the Commission assumed that both the Pied- 
mont and WSOC options would be exercised. 


32 

All of the individuals under discussion are currently employees of the respective applicants. All of 
them participated principally in the preparation of the instant applications. Since Piedmont was organized 
solely for the purpose of prosecuting this application, the Piedmont optionees are not currently performing 
any services for the applicant, but this cannot distinguish their present role from that of Mr, Walker (Tr. 
1534-5, 1087-9, 1584-5, 1599-1600, 2774). 
33 the percentage of the currently outstanding WSOC stock owned by Mr. Walker (before the issuance of 
proposed new shares) amounts to 66 one-hundred-thousandths of 1 per cent (0.00066%) IR. 2772). 
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As for the effect of the future condition which would attach to the 
stock to be acquired by the Piedmont optionees, the Commission states, 
but does not explain, that it lessens the significance of their contribu- 
tion. If the matter involved were one of peculiar Commission expertise 
and judgment, this bare statement might suffice. However, such is not 
the case. The Commission has repeatedly explained the significance of 
integration, and there is no logical connection between the view here ex- 
pressed and the significance of the integration factor. Since the Com- 
mission believes that integration, by associating an applicant's stock- 
holders with the active management of its station, tends to assure effec- 
tive action of the licensee in carrying out its program proposals (see 
p. 32 supra), the principal questions which arise concerning any 
plan of integration are (1) how long the stockholder involved will be an 
employee or how long the employee will continue to remain a stockholder, 
and (2) the effectiveness of the employee's ownership voice in ee 
the operation of the station. 


With respect to the first question the Piedmont plan is at least 
as effective, if not more effective, than the WSOC plan. The terms of 
the Piedmont and WSOC options have no direct bearing on the length of 
time that the optionees will continue to be employed by the applicants. 
Both the Piedmont and WSOC optionees are free to leave their employ- 
ment at any time. Indeed, there is less possibility that the Piedmont 
optionees will leave their employment, because in doing so they would 
automatically relinquish their stock interest in the applicant. Moreover, 
the Piedmont plan tends to assure that during the entire tenure of their 
employment the present optionees will be stockholders. They may not 
dispose of their stock to disinterested third parties. Mr. Walker of 
WSOC, on the other hand, may, once his stock is paid for, dispose of 
it in any way he sees fit, (even to a non-resident unconnected with broad- 
casting), although continuing to remain as an employee of WSOC. And, 


of course, the Piedmont plan insures that its General Manager, Station 
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Manager, and Operations Manager,irrespective of who holds those posi- 
tions, will always be stockholders. The WSOC plan does not. Con- 
sequently, fromthis point of view it would appear that the Piedmont 
plan presents even more effective integration than does the WSOC plan. 


With respect to the second question the same is true. Once the 
Piedmont options are exercised, the optionees will own their stock and 
can vote it or exercise their ownership voice in any way they see fit. 
They cannot lose their ownership voice through arbitrary termination 
of their employment by the remaining stockholders, since the condition 
provides that they do not have to return their stock if dismissed without 
cause. Mr. Walker, on the other hand, during the lengthy period while 
he is paying for his stock, will stand in a debtor relationship to the re- 
maining WSOC stockholders. Under those circumstances it is more 
likely that he will lack complete freedom of expression of his views until 
his stock is paid for. 


The downgrading of the Piedmont integration, without any reason- 
able explanation, constitutes another unfair discrimination against that 
applicant, and manifests in another area the application by the Commis- 
sion of different standards to the two applications whose merits it was 


weighing. 


C. Piedmont's Integration is Qualitatively 
Superior To That Of WSOC. 


1. Operational Functions Involved 


The Commission's discussions in the Final Decision and the Deci- 
sion on Rehearing concerning the qualitative aspects of the integration 
proposed by the two applicants are inconsistent. Thus, for example, in 
the Final Decision (R. 2830) the Commission relied heavily on the fact 
that all but one of the WSOC stockholders is an officer and/or director 
of the corporation, and indeed stated that one of the principal differences 
between it and its Examiner lay in the fact that the Examiner had failed 
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to accord sufficient weight to the voice in station management and policy 
which the WSOC stockholders would have as officers and directors.°* 
Yet, in its Decision on Rehearing, although the Commission mentioned 
this fact, it gave primary emphasis to the actual operating responsibili- 
ties of the stockholders involved.” (R. 2850-51). 


In that Opinion the Commission clearly stated that the most signifi- 
cant integration is that which places — for programming on 
an applicant's stockholders (R. 2851). Seventeen of the nineteen in- 
dividual Piedmont stockholders have definite programming responsibili- 
ties. Only two of the seven WSOC stockholders have programming 
responsibilities. An eighteenth Piedmont stockholder will supply the 
technical know-how for the construction and operation of the station, 
and advise on non-local programming. Three other WSOC stockholders 
will attend to the legal, fiscal, and other housekeeping functions of 
WSOC. (see Statement of the Case, supra, pp. 6-11 .) It 
has previously been noted, supra, p. 25 , that the percentage of stock 
held by the WSOC stockholders with programming functions is only 6. 06 
per cent. The percentage of stock owned by Piedmont's stockholders 
with programming functions is 67 % 


It thus becomes immediately apparent that insofar as the most 
meaningful type of integration is concerned, Piedmont is far superior 


34 One fallacy of this approach is discussed supra, p. 29. 


35 The Commission stated, "** principal recognition is given in the decision to the fact” that two stock- 
holders would be responsible for the day-to-day operation of WSOC's station, 


36 The Opinion also refers to responsibility for day-to-day broadcast operation, Obviously, this reference 
is to such non-programming functions as directly affect the broadcasts of the station or its programming, so 
that it is fair to state that programming responsibilities are the most significant, 


Although the Commission's Final Decision (R. 2828) stated that all WSOC stockholders, except 
Adelaide Marshall, would actively participate in station operations, this erroneous conclusion was corrected 
on rehearing by deletion of any reference to proposed activity of Charles Marshall (R, 2854). 
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This figure includes the 7% of stock to be acquired from the Wolfson-Meyer interests by the optionees 
who will be full time operating personnel, It excludes the entire Wolfson-Meyer interest, although 
Mitchell Wolfson will avoid participation only with respect to local programming, 
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to WSOC. Its local stockholders have each assumed direct responsibil- 
ity for certain areas of the station's programming, and in many cases 
will actually participate in the production and presentation of programs. 
Although in most cases this will not require the full time of the stock- 
holder, nor will it be an activity which is carried on every day, it is 
the most direct and significant contribution which a stockholder can 
make in the operation of a television station. 


The Commission deprecated the contributions to be made by the 
local stockholders of Piedmont who will not participate on a fulltime 
basis by characterizing their activities as "advisory" (R. 2829). This 
characterization, just as the Commission's findings of fact on the sub- 
ject (R. 2777-9), minimizes and belittles the uncontradicted and sworn 
testimony. For example, the Commission states (R. 2779) that Charles 
Hunter will act as "advisor on programs related to agriculture and 
youth activities", while the uncontradicted testimony shows that he 
will actively participate in the planning and production of all of Pied- 
mont's agricultural programs, will serve as the moderator of the agri- 
cultural panel programs "Farm Highlights" and "Carolina Ag", will 
occasionally serve as Master of Ceremonies for "Farm Family" and 
will devote 9 hours per week to this work (R. 851, 875, Tr. 1688-9). 
This constitutes considerably more than acting in an “advisory capacity. " 
It is the highest type of active personal day-to-day participation in the 
station's programming. | 


Similarly, the role to be played by Dr. Gilmour is more than 
“advisory”. Dr. Gilmour will have the actual executive ‘responsibility 
for choosing the participants and subjects to be covered in the program 
"The Dr. Prescribes" (Tr. 1173). He will devote a minimum of two 
hours per week to his duties (R. 845). 


It is not necessary to set forth in detail the precise activities to 
be performed by all of the Piedmont local stockholders in order to 
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demonstrate that these functions cannot be considered in the same class 
as the participation by the WSOC stockholders or its Board of Directors. 
Apparently, however, the Commission has accorded greater weight to 
the fact that all but one of the WSOC stockholders are either members 
of the board or officers, or both, than to the direct participation in 
programming of the Piedmont stockholders. On its face, this is an arbi- 
trary result. It is even more arbitrary when the evidence of record 
bearing on the activities of these WSOC stockholders is considered. 
For the evidence demonstrates vividly that, with the exception of the 
WSOC fulltime employees, the remaining stockholders are almost 
entirely ignorant of the actual operations of the WSOC stations, and even 
of the applicant's broad policies. Although it might conceivably be argued, 
in the absence of a record of performance, that a member of the board 
would interest himself in station policies and their implementation, 
this contention cannot be sustained by the record herein. 

The three WSOC stockholders who will not be in day-to-day charge 
of programming are E. E. Jones, a 48% stockholder, Hunter Marshall, a 
22% stockholder, and R. S. Morris, a:'22% stockholder. Each, in addi- 
tion to certain housekeeping functions , is a member of the WSOC Board 
of Directors (R.2772). With respect to Mr. Jones, the Examiner found, 
in addition to his membership on and regular attendance at the meetings 
of the Board of Directors, that (R. 2442): 


* * * his activity and interest in the radio station 
have been primarily connected with fiscal matters 
and there was no showing that he contributed any 
specific program ideas or policies. On the contrary, 
he gave no indication of familiarity with either pro- 
gramming or station policies beyond recalling that 
WSOC had reduced its policies to writing around 
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to WSOC. Its local stockholders have each assumed direct responsibil- 
ity for certain areas of the station's programming, and in many cases 
will actually participate in the production and presentation of programs. 
Although in most cases this will not require the full time of the stock- 
holder, nor will it be an activity which is carried on every day, it is 
the most direct and significant contribution which a stockholder can 
make in the operation of a television station. 


The Commission deprecated the contributions to be made by the 
local stockholders of ‘Piedmont who will not participate on a fulltime 
basis by characterizing their activities as "advisory" (R. 2829). This 
characterization, just as the Commission's findings of fact on the sub- 
ject (R. 2777-9), minimizes and belittles the uncontradicted and sworn 
testimony. For example, the Commission states (R. 2779) that Charles 
Hunter will act as "advisor on programs related to agriculture and 
youth activities", while the uncontradicted testimony shows that he 
will actively participate in the planning and production of all of Pied- 
mont's agricultural programs, will serve as the moderator of the agri- 
cultural panel programs "Farm Highlights" and "Carolina Ag", will 
occasionally serve as Master of Ceremonies for "Farm Family" and 
will devote 9 hours per week to this work (R. 851, 875, Tr. 1688-9). 
This constitutes considerably more than acting in an "advisory capacity." 


It is the highest type of active personal day-to-day participation in the 
station's programming. 


Similarly, the role to be played by Dr. Gilmour is more than 
"advisory". Dr. Gilmour will have the actual executive ‘responsibility 
for choosing the participants and subjects to be covered in the program 
"The Dr. Prescribes" (Tr. 1173). He will devote a minimum of two 
hours per week to his duties (R. 845). 


It is not necessary to set forth in detail the precise activities to 
be performed by all of the Piedmont local stockholders in order to 
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demonstrate that these functions cannot be considered in the same class 
as the participation by the WSOC stockholders or its Board of Directors. 
Apparently, however, the Commission has accorded greater weight to 
the fact that all but one of the WSOC stockholders are either members 
of the board or officers, or both, than to the direct participation in 
programming of the Piedmont stockholders. On its face, this is an arbi- 





trary result. It is even more arbitrary when the evidence of record 
bearing on the activities of these WSOC stockholders is considered. 
For the evidence demonstrates vividly that, with the exception of the 
WSOC fulltime employees, the remaining stockholders are almost 
entirely ignorant of the actual operations of the WSOC stations, and even 
of the applicant's broad policies. Although it might conceivably be argued, 
in the absence of a record of performance, that a member of the board 
would interest himself in station policies and their implementation, 
this contention cannot be sustained by the record herein. 

The three WSOC stockholders who will not be in day-to-day charge 
of programming are E. E. Jones, a 48% stockholder, Hunter Marshall, a 
22% stockholder, and R. S. Morris, a 22% stockholder. Each, in addi- 
tion to certain housekeeping functions, is a member of the WSOC Board 
of Directors (R.2772). With respect to Mr. Jones, the Examiner found, 
in addition to his membership on and regular attendance at the meetings 
of the Board of Directors, that (R.2442): 


* * * his activity and interest in the radio station 
have been primarily connected with fiscal matters 
and there was no showing that he contributed any 
specific program ideas or policies. On the contrary, 
he gave no indication of familiarity with either pro- 
gramming or station policies beyond recalling that 
WSOC had reduced its policies to writing around 
1946. 
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The Commission's finding with respect to Mr. Jones was that he regu- 
larly attends the Board of Directors meetings, that he has been in fre- 
quent contact with sales personnel and the Station Manager and that he 
has participated in dealings with the national representative and the 
network with which the WSOC stations are affiliated (R. 2773). The 
Commission's omission of the Examiner's finding could not have been 
based on a differing view of the evidence of record; it is a patent at- 
tempt to support its conclusion by making Mr. Jones’ contribution seem 
more important than it is. The evidence with respect to Mr. Jones' 
past activities is clear: Mr. Jones' knowledge concerning, and partici- 
pation in, the past operation of Radio Station WSOC is limited to its 
financial condition because that is the only aspect of its operations in 
which he is interested (Tr. 361); although WSOC reduced its operating 
policies and practices to writing in 1946, Jones would not even attempt 
to testify as to the details of those policies and practices (Tr. 298); 

he had no knowledge as to the frequency or length of its commercial 
spot announcements (Tr. 298); he could not name any regularly sched- 
uled discussion or sustaining programs carried by WSOC and frankly 
admitted that he receives no reports at all from the general manager 
of the radio station concerning its programming (Tr. 300-301). 

See also pp. 9-10 , Supra. 


With respect to Mr. Marshall, the Examiner found (R. 2442) that 
he is a practicing attorney who serves as local counsel for WSOC and 
attends all of its Directors meetings. He further found (R. 2442): 


Mr. Marshall visits the station several times a2 


week but participates in actual operation to only 
a limited extent. 


39 That Mr. Jones’ sole interest is in fiscal matters, is further demonstrated by his activities in planning 
the television proposal, He could give no specific example of how he helped in effectuating the tele- 
vision plans (Tr. 293-4); he made no suggestions as to the telecasting of any program, nor did he make any 
contribution to the applicant's program policies; he had no knowledge of the applicant's proposed policy 
with-respect to. the frequeacy and length’ * of spot announcements, whether the television station would 
cart reguleaiv scheduled discussion programs, the frequency of proposed remote programs, nor could he 
either identify or describe even one proposed children's program or one proposed sustaining or educational 
program (Tr. 303-8). 
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This finding is virtually a quotation from Mr. Marshall's testimony. 
See p. 10 , supra. The Commission's finding with respect to 
Mr. Marshall stated that he visits the station several times a week and 
is in daily contact with the station, advising on legal or on personnel 
and public relations matters (R. 2773). Mr. Marshall actually testi- 
fied that he is "more or less" in "daily contact" with personnel of the 
station (Tr. 342), that his personnel functions are to see to it that the 
personnel "may be happy in their job" (Tr. 343), and he "makes them 
happy in their jobs by giving them advice on personal problems" (Tr. 
348). Insofar as his legal services are concerned, they cover "real 
estate transactions, contracts, amendments to charters, and any 
other personal or personnel contracts, going into the profit-sharing 
and trust agreement and the like." (Tr. 343). 


Mr. Marshall was unable to recall any specific suggestion con- 
cerning programming which he had ever made to the station during the 
21 years he has been associated with it (with the exception of a sugges- 
tion for the carrying of a 5-minute noonday religious program, and as 
to that program he knew none of the details as to how or whether his 
suggestion had been implemented) (Tr. 345-7). He, just as Mr. Jones, 
had no familiarity with the WSOC written policy statement, which was 
composed in 1946 (Tr. 360). He could not recall any discussion he 
had had with any of the station's personnel concerning program mat- 
ters (Tr. 364). 


Both the Examiner and the Commission found, with respect to 
R. S. Morris, that as Secretary-Treasurer of the corporation he would 
devote his full time to the accounting operations of the corporation and 
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Mr, Marshall's participation in the planning of the instant television proposal also reflects his lack of 
interest and participation in the actual operation of the station. He has made no suggestions concerning 
the applicant's television programs or policies and had not solicited the cooperation of any civic groups 
(Tr. 350-357), He had no knowledge whatsoever concerning the policy of the television station as to 
the frequency and length of spot announcements (Tr, 362); he did not know what double spotting was (Tr. 
360). 
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be responsible for its financial records and reports (R. 2442, 2774). 
Mr. Morris did not testify at the hearing, and, in view of the evidence 
- concerning the other members of the Board, it cannot be presumed that 
he has familiarized himself with or taken an active interest in the sta- 
tion's programming. Certainly there does not nowhere appear in the 
record any evidence on which to base such a presumption. 


It thus appears that the weight which can reasonably be accorded 
to membership on the WSOC Board of Directors or the holding of office 
in the corporation, insofar as the Commission's interest in integration 
is concerned, is minimal. The Commission's reversal of the Examiner 
on this ground was clearly arbitrary. In its Decision on Rehearing, 
the Commission did not rely on membership on the WSOC Board of 
Directors. It did, however, expressly credit WSOC for the participa- 
tion of those stockholders who would devote themselves to the above 
described housekeeping operations. No reference was made in the 
Decision on Rehearing to the less than full time participation by Pied- 
mont stockholders: Certainly the direct programming activities of 
the Piedmont stockholders must, by the:Commission's own standards, 
be deemed of greater significance than the housekeeping activities of 
the WSOC stockholders. Particularly, since the Piedmont stockholders 
would also perform its housekeeping functions-” 


2. Knowledge of Needs of Local Groups 
and Organizations 
| Another reason assigned by the Commission for disagreeing with 
its Examiner was that the Examiner failed to accord sufficient weight 
to the effectiveness of integration as demonstrated by the knowledge of 


41 of course, as has been discussed, supra, pp.30-3, the Commission also omitted to mention the most 
important fulltime integration of Messrs. Everett and Blythe of Piedmont, which alone, when added to 
other operating personnel who are stockholders, places Piedmont in a superior position to WSOC. 


42 | 
Piedmont stockholders Belk, McGraw and McConnell will handle its fiscal, accounting and legal 
activities, in addition to their programming responsibilities (R. 2777-8). 
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the needs of local groups and organizations reflected by the integrated 
stockholders (R. 2830). The Commission's own findings demonstrate 
the complete invalidity of this reasoning. The single largest stock- 
holder of WSOC is R. S. Morris, and the Commission's finding with 
respect to his civic activity consists solely of the following (R. 2774): 

, Mr. Morris listed his membership in the Presbyterian 

Church as the only community activity. 

Moreover, it is impossible to fathom what significance the local resi- 
dence and civic activity of Messrs. Marshall and Jones can have in view 
of the fact that their activities are limited to the legal and sales aspects 
of WSOC's operation. Knowledge of needs of local groups has signifi- 
cance only because it enables an applicant to devise programming which 
caters to the needs and desires of viewers. . Obviously, only the local 
residence and civic activities of those stockholders who will have an 
effect on the station's programming is significant from the point of 
view of integration:” Knowledge of the needs of local groups which 
is not applied in the operation of the television station can certainly 
be of no value. Consequently, it is only the knowledge of local groups 
of stockholders who will have a direct effect on the station's program- 
ming which must be weighed in determining the quality of integration. 
With the exception of Messrs. Ross and Kline, each of the 17 Piedmont 
stockholders who will be directly concerned in the station's local pro- 
gramming is a local resident, with extensive past civic activity from 
which knowledge of local groups, and their needs and desires was ob- 
tained. Although the Commission attempted in some cases to minimize 
this background, even the Commission's findings support this statement. 
However, it should be noted that in the Final Decision the Commission 
referred to the civic activity of Henderson Belk, a Vice President, 
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Local residence and civic activity are evaluated by the Commission as separate criteria distinct from 
integration and on these criteria separate preferences were awarded (R, 2826-7). The Commission's 
treatment of those matters as separate criteria is not challenged here, although, as will be demonstrated, 
its discussion of civic activities is gravely erroneous, 
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Director, and 22% stockholder of Piedmont, who will devote 20 hours 
per week to the operation of the proposed television station, as having 
a:"limited" civic background (R. 2829). This characterization must 
be compared with the Commission's characterization of the civic back- 
ground of all of the WSOC stockholders as being "extensive" (R. 2828). 
The unfairness of this characterization is readily apparent from the 
following lists of civic activities of Mr. Belk and two of the WSOC 
stockholders. 


Belk (R. 803-4, Tr. 1593-4): 


Scoutmaster of Myers Park Baptist Church 
Boy Scout Troup 


Scoutmaster of Boy Scout Troop in Charleston, 
S. C. 


Scoutmaster of Boy Scout Troop, Trinity Presby- 
terian Church 


Neighborhood Commissioner, Boy Scouts of America 


Deacon, Trinity Presbyterian Church, Member of 
Men's Club Board of Directors; Chairman of 
the Program Committee, member of the Church's 
Building Committee; Chairman of the Budget 
Committee 


Director and Trustee of the United Services Organ- 
ization of Charlotte, which embraces the fol- 
lowing welfare, charity, religious, and social 
service groups: 

American Red Cross 
- Americana Heart Association 
Charlotte Day Nursery 
Charlotte Rescue Mission 
Family and Children's Services 
Florence Crittenton Home 
Girl Scouts of America 
Mecklenburg Association for the Blind 
Mecklenburg Association for the Handi- 
capped 
Mental Hygiene Clinic 
National Conference of Christians and Jews 
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North Carolina Children's Home Society 
Salvation Army 

Social Planning Council 

Traveler's Aid Society 

Young Men's Christian Association 
Young Women's Christian Association 
United Services Organization 


Member, American Management Association 
Member, Royal Knights of the Carrousel 
Patron, Charlotte Community Concert Association 
Patron, Charlotte Symphony Orchestra Association 
Member, Independence Post No. 262 
Vice-Chairman, Budget Committee, YMCA and YWCA 
Charlotte Chamber of Commerce; member of Indus- 
trial Committee and Beautification of Charlotte 
Committee 
R. S. Morris (R. 1917): 
He hasbeen a member of the Presbyterian Church 
since childhood. Presently a member of the Plaza 
Presbyterian Church, Charlotte, North Carolina 
Charles Marshall (R. 1927): 


Active in work with Boy Scouts; boys' organization 
known as Key Club member of Kappa Alpha Fra- 
ternity; member of Board of Directors of Junior 
Chamber of Commerce; member of Board of Direc- 
tors of Charlotte Kiwanis Club; member of Adver- 
tisers Club; President of local Chapter Kappa Alpha 
Fraternity; Deacon, Myers Park Presbyterian 
Church. 

In its Decision on Rehearing the Commission corrected only its 
reference to Morris' activities as being extensive (R. 2851, 2854). It 
still considers Belk's activities as "limited"'and Charles Marshall's as 
“extensive... Of course, the civic backgrounds which must be weighed 
most heavily are those of the persons principally responsible for the 
day-to-day operations of the applicants. For WSOC these persons 


are Messrs. Gluck and Walker, each of whom does have extensive 
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knowledge of local needs. But Piedmont has three people in comparable 
positions whose knowledge is even more extensive—Messrs. Everett, 
Blythe and Bell.* The fact that other Piedmont operating personnel 
are not local residents cannot serve to diminish the Piedmont show- 


ing. 
3. Past Experience 


The third factor to which the Commission felt the Examiner had 
not accorded sufficient weight was the experience possessed by the 
integrated stockholders. The Commission made essentially the same 
error here that it made with respect to the knowledge of local needs. 
Undoubtedly Mr. Walker, WSOC's proposed General Manager, and the 
only full-time television stockholder-employee, possesses television 
experience. So also does Mr. Bell, Piedmont's proposed General 
Manager. In addition, however, Messrs. Ross and Kline, Piedmont 
stockholders who will be full-time Station Manager and Operations 
Manager, respectively, possess television experience, as does Mitchell 
Wolfson who will provide technical know-how. On this basis it is clear 
that Piedmont brings more integrated experience to its proposal than 
does WSOC. 


If the remaining stockholders are considered, Piedmont is also 
superior. Neither Mr. Gluck nor Mr. Everett, the Presidents of the 
applicants, have prior television experience. Mr. Gluck has broadcast 


44 The Examiner's characterization of Mr, Everett's civic activity, to which he has devoted his full 
time during the last several years, was as follows (R, 2496): 


Each of these individuals /Everett of Piedmont and Ivey of Carolinas / made an 
unusually fine showing of civic conscience as evidenced by unselfish devotion of 
time and energy to the kind of enterprise which makes civilized life in a large 
community possible. | Their activities have included charitable, cultural, 

_ business, and educational groups. 


This record was termed “exceptional”, No similar finding was made with respect to any WSOC 
stockholder. The Commission apparently minimized Mr, Everett's record by pointing out (R. 2827) that 
although Mr. Everett's showing was of the highest order, he would of necessity curtail these activities if 
Piedmont became the successful applicant. This qualification is meaningless, since it is obviously the 
knowledge gained through these activities which is the telling consideration, and not the continued parti- 
cipation in the activities themselves, 
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experience, but will not devote his full time to the television station. 
Mr. Everett has motion picture experience and will devote his full time 
and attention to the television station. ‘The remaining WSOC stockhold- 
ers did have experience in their chosen fields — law, accounting, sales. 
Such experience, as has been noted supra, can be of little value in as- 
sessing an applicant's integration. 


The remaining Piedmont stockholders who will actively partici- 
pate in programming have experience in their chosen fields, and some 
in television broadcasting. For example, Dr. Gilmour, an outstanding 
Charlotte physician, will be in direct charge of Piedmont's program- 
ming relating to health matters (R. 843-5); Dr. Heaton, an outstanding 
Minister with actual television experience, will be in direct charge of 
Piedmont's religious programming (R. 821-3); and Charles Hunter who 
has had extensive agricultural experience, will not only supervise all 
of Piedmont's agricultural programming, but, in addition, will actively 
and physically participate in the programs (R. 850-51, 875). Since this 
experience will be reflected directly in the station's programming, it 
_ must necessarily be accorded greater weight than that of the WSOC 
stockholders. | 


CONCLUSION 


It has been demonstrated that application of the Commission's 
standards, as set forth in its decisions in this very case, require the 
conclusion that Piedmont's integration of ownership with management 
is superior to that of WSOC, This Court has recently held in a situation 


closely analogous to that here presented, that the Commission may not 
depart from its own standards in individual cases, where the facts and 
logic require their application. Sunbeam Television Corp. v. Federal 
Communications Commission, 100 U.S. App. D.C. 82, 243 F. 2d 26. 
In that case, the Commission had refused to consider adversely to . 
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one of the competing applicants for a television permit the fact that a 
key figure in the applicant was under contract to a network organiza- 
tion. The Commission had established a policy that it is desirable for 
local television stations and network organizations to be independent 
of one another. Although the Commission attempted to distinguish the 
situation in Sunbeam from its general policy, by pointing out that the 
person involved was no longer an officer or employee of a network, 
this Court held the distinction to be an unreasonable one in view of 

the compensation to be received from the network and a provision that 
he would do nothing to conflict with the interests of the network. The 
case was remanded to the Commission for reconsideration in light of 
the Court's determination that this matter must be considered adversely 
to the applicant. 


Here, as there, the comparative qualifications of the competing 
applicants was held by the Commission to be, in other respects, close. 
Here, as there, the Commission has attempted to explain the applica- 
tion of its standard in a manner which must be held to have been un- 
reasonable, in an area where no particular expertise can exist. Here, 
as there, this Court should hold the Commission to have been unreason- 
able and arbitrary, and remand the proceeding to the Commission for 
further consideration in the light of a proper evaluation of the integra- 
tion of ownership with management of Piedmont and WSOC. 


Respectfully submitted, 


MARCUS COHN 
STANLEY S. NEUSTADT 


317 Cafritz Building 
Washington 6, D. C. 


Attorneys for Appellant, Piedmont 
Electronics and Fixture Corporation 


February 25, 1958 
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| ) _ APPENDIX A 

Hy | 

f Communications Act of 1934, as amended, 47 U.S.C. 151, et seq.: 
: Sec. 309. 


(a) If upon examination of any application provided for in 
| section 308 the Commission shall find that public interest, con- 
fj "venience, and necessity would be served by the granting thereof, 
it shall grant such application. 
| (b) If upon examination of any such application the Commis- 
| _ gion is unable to make the finding specified in subsection (a), it 
J shall forthwith notify the applicant and other known parties in 
— interest of the grounds and reasons for its inability to make such 
finding. Such notice, which shall precede formal designation for 
| a hearing, shall advise the applicant and all other known parties 
q in interest of all objections made to the application as well as 
Pe the source and nature of such objections. Following such notice, 
the applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate 
_ the application for hearing on the grounds or reasons then obtain- 
ing and shall notify the applicant and all other known parties in 
interest of such action and the grounds and reasons therefor, 
specifying with particularity the matters and things in issue but 
— not including issues or requirements phrased generally. The 
| parties in interest, if any, who are not notified by the Commis- 
sion of its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon by filing 
a petition for intervention showing the basis for their interest at 
any time not less than ten days prior to the date of hearing. 
Any hearing subsequently held upon such application shall be 
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a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden of 
proof upon all such issues, shall be upon the applicant. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were stipulated 


by the parties and approved by the Court in its Order dated 


December 3, 1957, and are set forth in appellant's brief. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 14,111 





PIEDMONT ELECTRONICS AND FIXTURE CORPORATION, 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WSOC BROADCASTING COMPANY, 
Intervenor,. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 





BRIEF FOR APPELLEE 





COUNTERSTATEMENT OF THE CASE 








This case is an appeal from a decision of the Federal 
Communications Commission released on December 13, 1956 and 
from a Memorandum Opinion and Order denying rehearing, released 
on August 5, 1957. The decision granted the application of 
intervenor, WSOC Broadcasting Co., (WSOC) and denied those of 
appellant, Piedmont Electronics and Fixture Corp., (Piedmont) 
and Carolinas Television Corporation (Carolinas). Carolinas 
did not appeal to this Court, The relevant facts follow: 

WSOC, Piedmont and Carolinas applied for construction 


permits to operate on Channel 9 in Charlotte, North Carolina. 


Since each applicant sought the same facility a grant to one 








. ie yg Oe 
would require denial of the others. Finding that they all met 
basic legal, technical and fixancial eastern: the Commission 
designated their applications for a comparative hearing. The 
sole issue was that normally specified in this type of proceed- 
ing: to determine which of the opezations proposed would best 
serve the public interest, convenience and necessity in the light 
of the record made with respect to (a) the background and experi- 
ence of the applicants; (b) their managerial and operating pro- 
posals; and (c) their proposed programming service. (R. 2770- 
2771) | 

A full evidentiary hearing was held before an examiner with 
all of the applicants and a representative of the Commission's 
Broadcast Bureau participating. The examiner's initial decision 
favored a grant of Piedmont's application (R. 24397:.2504). Fal- 
lowing the filing of exceptions and oral argument before the 
Commission, a final decision was released reversing the examiner 
and granting the application of WSOC (R. 2770-2844). Of the six 
Commissioners who participated in the decision five preferred 
WSOC and one voted for Carolinas. No Commissioner favored the 
grant of appellant’s application. 

Considering in the light of the record all the significant 
differences advanced by the parties as reasons for preference, 
the Commission found that while each applicaht was capable of 
operating 2 Station satisfactorily, WSOC possessed the highest 


qualifications. The choice rested on the demonstrated superi- 


ority of WSOC under several of the Commission's comparative 
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criteria i.e., local residence, the long years of satisfactory 
operation of its AM and FM radio stations, and its distinctly 
superior integration of ownership with management, in addition 
to a showing equivalent to that of its opponents in other 
important areas of comparison (R. 2843). 

With respect to local residence, the Commission found that 
all the stockholders, officers and directors of WSOC have resided 
in Charlotte for many years and that, 93.52% of the stock is held 
by individuals who "are in a position to bring the knowledge of 
local needs and interests ... to bear on policy and management 


decisions.” This showing was deemed superior to that of Piedmont, 


where only 60% of the stock is held by residents of Charlotte 
1 


with the remaining 40% being held by Miami residents. (R. 2826) 
Concerning past performance the: Commission, after a careful 
appraisal of the record, found that WSOC had “rendered a fully 
satisfactory service to the community .. over a period of many 
years.” On the other hand, the Commission found that a Miami 
station, WIVJ, owned by stockholders having a 40% interest in 
Piedmont, had failed to adhere to the advertising policies which 
it had represented to the Commission concerning frequency and 
length of commercial announcements, though it had otherwise given 
satisfactory service to Miami viewers. Considering the records of 
these two stations and taking into account the different com- 
‘munities inyolved and the differing degrees of identity between 
I / This summary statement of the bases of the decision is limited 


to a comparison of appellant and intervenor since the status ac- 
corded the third applicant, Carolinas’, is no longer relevant. 
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the stations and the respective applicants, the Commission gave 
a minor preference to WSOC. (R. 2834-35, 2843). 

As to the degree of integration of ownership with manage- 
ment demonstrated by each of the applicants, the Commission deter- 
mined that the manner in which certain WSOC stockholders were to 
' participate in the station's affairs and the qualifications they 
would bring to bear on the tasks assumed entitled that applicant 
to a “major” preference over Piedmont. (R. 2830 and 2843-2844), 
The decision states: 

"Not only does /WwSoc/ show greater percentage of owner- 

ship integration, but each of the stockholders shows 

broadcast experience in the particular sphere of re- 

sponsibility involved, each has civic connections in 

this area and each has a voice in management as an 

officer and/or director of the corporation whereb? his 

views can be brought to bear on station policy ... This * 


factor lends to its /WSOC/ proposal greater assurance 
that the commitments made herein will be fulfilled 


andaf continuing effectiveness in the meeting of con- a 
munity needs than is present in the proposals of 
Piedmont..." (CR. 2830). * 


“While WSOC was found preferable to Piedmont in these areas, 


WSOC was not found lacking in other areas of comparison, being ; 
substantially similar to Piedmont so far as broadcast experience, a 
diversification of mass media, civic activities, proposed policies, : 
planning, studios equipment jand staff were concerned. 

On the other hand, Piedmont was found entitled to a pre- 4 
ference in one relatively minor area of comparison, that of the ; 


diversity in the occupational interests of its principals. Though — 


the Commission stated that Piedmont should receive another minor 


preference for one aspect of its educational program proposals, 
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nevertheless it was ultimately found with respect to the overall 
criterion of proposed programming that “no basis for preference 
exists". (R. 2839 and 2843) Piedmont did not receive a pre- 
ference in any major area of somperieon, * 

In comparing the preferences of WSOC with those awarded 
Piedmont, the Commission had little difficulty in concluding that 
the margin of superiority established by WSOC was clear cut and 
convincing. The task of evaluation, the Commission stated, “is 
comparatively simple,” and a grant of the WSOC application was 
ordered. (R. 2843-2844). 

Following this decision Piedmont filed a petition for recon- 
sideration alleging various errors in the decision. However, 
the only alleged error carried forward to this Court on appeal 
is that the Commission acted arbitrarily when it awarded WSOC 
a preference concerning integration of ownership with manage- 
ment. The argument was made extensively before the Commission 
that the decision's ultimate findings and conclusions with 
respect to the criterion of integration of ownership with manage- 
ment were erroneous largely because consideration was given to 
integration not directly connected with programming (R. 3804). 

In denying the request for rehearing the Commission restated 


in some detail its reasons for preferring WSOC on this factor: 


Traditionally, integration has been regarded 
as of particular significance when responsibility 
for programming and other aspects of day-to-day 
broadcast operations reposes in experienced stock- 
holders of the applicant, and principal recognition 
is given in the decision to the fact that primary 
programming and other operational responsibilities 
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would be in the hands of two eminently well- 
qualified WSOC stockholders (who are officers 
and directors as well). Customarily other 
facets of stockholder participation are also 
considered, agd the decision credits the par- 
ticipation of/third stockholder, also an 
officer, who would devote full-time to the 
accounting and financial aspects of the WSOC 
operation (both AM and television) and, in 
addition, notes the less significant part time 
activities of two major stockholders who would 
be involved principally in sales, personnel, 
legal affairs and dealings with the networks 

and national representatives. While petitioners 
would have us disregard entirely any participation 
other than that directly concerned with progranm- 
ming such a course would be arbitrary, contrary 
to past decisions and entirely inconsistent with 
the rationale of the integration concept... 
Consequently, it is entirely appropriate that 
actual stockholder participation be considered 
in its various phases and accorded significance 
commensurate with its cumulative effect on the 
station's affairs. Having carefully considered 
the matters raised in the pleadings before us, 
it remains the judgment of the Commission that 
WSOC, presenting a compact and cohesive example 
of qualified stockholder participation in the 
affairs of the proposed station, has advanced 

a more effective integration proposal than have 
the other applicants. (R. 2851, footnotes omitted) 


From this determination on rehearing and the Commission's 
Similar conclusion in its original decision, Piedmont now 


appeals. 





ma 7 
SUMMARY OF ARGUMENT 
The Commission's choice of intervenor WSOC over appel- 
lant Piedmont as the awardee of a permit to operate a tele- 
vision station in Charlotte, North Carolina was an entirely 


reasonable exercise of administrative discretion. WSOC 


demonstrated superiority as to local ownership, integration 


of ownership with management, and the record of its radio 
station in Charlotte. Piedmont on the other hand achieved 
a clear preference only under the customarily less decisive 
factor of diversity in the occupational interests of its 
stockholders. 

The proceeding before the Commission comported with 
Statutory requirements and with pertinent decisions of this 
court. Full procedural opportunities were afforded each 
party, and all assertions of comparative superiority 
made by the applicants were considered. The findings of 
fact rest on substantial evidence and are fally set forth 
in the decision, The conclusions are clear and are rationally 
derived from the findings. The sole issue raised in appel- 
lant’s brief, that the Commission erred in awamiing a 
preference to WSOC under the criterion of integration of 
ownership with management, is one in which the judgment 
of the Commission must prevail, absent a showing that it 


was exercised in an arbitrary or capricious manner. No 
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such showing can be made in this case. = 

The findings of fact with respect to the integration - 
criterion are not in dispute, and the conclusion is clearly 
stated and reasonable, Applying standards conceded by 
appellant to be reasonable, the Commission found that WSOC's : 
stockholder integration was — both qualitatively 
and quantitatively to that of Piedmont. The amount of és 
stock held by individuals who would exercise close day to 
day responsibilities over the affairs of the proposed licensee 
was greater in the case of WSOC, and similarly a larger per- 
centage of stock is held by individuals who would be integrated 
to a somewhat lesser degree. More importantly, WSOC's stock- 
holder integration was deemed superior because of the experi- 
ence these individuals possessed in relation to the duties 
they would perform, their knowledge of the area to be served, 
and the fact that each would serve as an officer and/or direc 
tor placing them in a position to exercise an influence on 
the policy decisions of the corporation, The conclusion that 
WSOC, presenting a compact and cohesive example of qualified 
stockholder participation, was to be preferred over Piedmont 
is completely borne out by the findings and by the evidence 


in this proceeding, and the decision of the Commission should 


‘be affirmed. 
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ARGUMENT 
The basic question here on appeal is whether the Commis- 
Sion acted reasonably and within the limits of permissible 
discretion in granting the application of intervenor WSOC to 
operate on Channel 9 in Charlotte, North Carolina in prefer- 
ence to the application of appellant Piedmont. Appellant's 


brief is solely concerned with whether the Commission acted 


arbitrarily in preferring WSOC over Piedmont so far as inte- 
2 


gration of ownership with management is concerned. 

To state the issue is in effect to recognize that this 
case lies in an area where the Commission's powers of judgment 
are wide and into which the courts are “seldom justified in 
intruding"; and where the selection of an awardee from among 
several qualified applicants is essentially a matter of judgment 
“often difficult and delicate, entrusted by the Congress to the 
administrative agency.” Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 236, at 238, 230 
F.2d 204, at 206; followed in Tampa Times Company v. Federal 
Communications, 97 U.S. App. D.C. 256, 230 F.2d 224, and 


McClatchy Broadcasting Company v. Federal Communications 
"2 / Although the stipulated statement of questions presented 


includes a challenge to the conclusion that the records of 
civic participation presented by the applicants do not pro- 
vide basis for a choice between them, appellant's brief raises 
the subject of civic participation only as allegedly demon- 
strating that its stockholders integration is qualitatively 
superior to that of WSOC (See Brief pp. 42-45). 
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3/ 
Commission, 99 U.S. App. D.C. 195, 239 F.2d 15. 
4 


In Tampa Times Co., supra, the Court said, concerning 
various comparative criteria including integration of owner- 
ship with management: 

"So long as it /the Commission/ observes all procedural 

requirements, considers the issues, reaches reasoned 


conclusions, and renders reasoned judgment, courts can- 
not superimpose their opinions upon these matters.” 











Though appellant disclaims any interest in having this Court 








substitute its judgment for that of the Commission, (Br. pp. 
20-21) it is submitted that is exactly what its brief requests. 
There is no attack made hepe upen the reasonableness of the 
policy considerations or standards long used by the Commission 
in evaluating integration of ownership with management; there 

is no attack here upon the reasonablemess of the findings of 

fact made by the —— the only challenge made 

to the Commission's decision is that the application of the 
Standards to the facts is wrong. In other words the appellant 

is dissatisfied with the conclusion reached hy the Commission. 

If there is any legitimate issue here and it is submitted that 
-3/ See also Johnston Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 40, 175 F.2d 35; and Scripps-Howard 
Radio Inc. v. Federal Communications Commission, 89 U.S. App. 
D.C. 13, 189 F.2d 677, 

A/ 97 U.S. App. D.C. at 259, 230 F.2d at 227. 4 
> / On page 19 of its brief appellant states: "Piedmont does 

not attack the standards with respect to integration adopted by 


-the Commission and applied in this case. Its attack is only 
on the application of those standards to the facts here involved.” 


— * 
2 ——— —— 1⏑ oe, — * — F = : —— 1 
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in view of the above-cited cases there is none, it is only as 
to the reasonableness of the Commission decisbn preferring 
WSOC over Piedmont, 
I, THE COMMISSION'S CHOICE OF WSOC AS 

THE SUPERIOR APPLICANT WAS REASON- 

ABLE, BEING BASED ON A NUMBER OF 

IMPORTANT CONSIDERATIONS ALL SUPPORTED 

BY THE RECORD. 


The hearing which Piedmont received before the Commission 


was full and complete. Extensive findings of fact were made 
Ss 


by the Commission and its conclusions were set forth in detail. 
All the evidence was considered and,all the differences asserted 
by the applicants as grounds for preference were weighed. That 
reasonable men might have reached a different conclusion is not 
disputed, But it is clear from the decision that the Commis—_ 
sion*s choice rested en a careful evaluation of the findings 

and was in no sense arbitrary or capricious. 

In stating its case Piedmont has grossly oversimplified 
the basis for the Commission's choice of WSOC. Whereas it is 
contended that the integration factor was “dispositive” (Br. 
pe 3) and that the other preferences "cancel each other out”, 
the decision is clear that the WSOC application was granted for 
a number of reasons (R. 2843-44). 

In addition to the “distinctly superior” showing by WSOC 
concerning integration of ownership with management, discussed 
in detail, infra, WSOC was preferred for its 100% local owner- 
ship, a showing that was particularly impressive because all 


but one of the stockholders occupied! positions in tl organization 
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whereby their knowledge of local needs could be translated into 
station policy and managerial decision (R. 2826). WSOC was also 
preferred for the manner in which the program service of its 
radio station had responded to the needs of its Charlette conm- 
munity over the years. This contrasted sharply with the record 
of television station WIVJ in Miami, owned by the largest single 
stockholders of Piedmont. WIVJ was found to have violated on 


innumerable occasions the policy which it had represented to 





the Commission it would follow with respect to the length and 





‘frequency of commercial announcements, and had filed erroneous 
reports with the Commissinn concerning the matter (R. 2800-02, 
2833). “| 
The only factor on which Piedmont was preferred was the 
relatively minor one of diversity in the business and prefessional 
6 
interests of its principals. In terms of reliability in carry- 
ing out proposals made to the Commission and in maintaining on 
a continuing basis a programming service which will conform to 
the needs of the Charlotte area, the Commission found the indicia 
present in the WSOC: proposal to "greatly outweigh the single 
lesser factor favoring Piedmont” (R. 2843). 
In other areas of comparison, such as studio, staffing 
T The supporting rationale for this criterion is the pre— 
sumption that an applicant composed of stockholders with di- a 
verse occupational and professional interests may posses a 
more acute sensitivity to community needs and be likely te 
provide a pregram service consistent with those needs. As 
it did in this case, the Commission had almost always regarded 


the factor as of minor importante, and appellant does not ‘a 
contest that designation here. - 
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J ‘ 
and equipment proposals, programming, and civic participation, 
no significant difference between the applicants was found. 
Similarly, a consideration of their existing ownership interests 


in media of mass communication provided no basis for a cheice 


between them, The decision’s summary paragraphs (R. 2843-44) 


leave no doubt but that the ehrée preferences awarded WSOC in 


important areas of comparison and the total failure of its op- 
ponent to demonstrate clear superiority under any comparative 
factor made WSOC the clear cut and indeed the overwhelming 
choice in this proceeding. Significantly, not a single member 
of the Commission favored a grant of the Piedmont application. 
Consideration will now be given to the only area in which 
the decision has been challenged before this Court: the con- 
clusion drawn by the Commission from the findings of fact 
that WSOC was to be preferred for the manner in which its stock- 
holders are to be integrated into the management of the station. 


II, THE PREFERENCE AWARDED WSOC FOR 
INTEGRATION OF OWNERSHIP WITH 


MANAGEMENT DERIVED FROM A RATIONAL 


AND REALISTIC EVALUATION OF THE 
BASIC FINDINGS OF FACT. 


In considering integration of ownership with management 
as a comparative element the Commission recognizes the desir- 
ability of having the owners ef a broadcast station in effective 


control of its operation, both at the policy-making level and 


7 / While the educational programming of each applicant was 
found meritorious Piedmont was. given a small. preference be- 
cause its programs were designed to appeal te a wider age 
group. The significance of this was necessarily minimal in 
view of the overall finding that each applicant had proposed 
a balanced service suited to the needs of the area. (R. 2839, 
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in the managerial and operational phases of broadcasting. Active 





participation by stockholders provides a measure of assurance 





that policies and proposals will be implemented and that those 
responsible to the Commission for the station's operation will 
exercise a continuing effective control over its affairs, In 


addition there is an ebvious advantage in the fact that the sta- 





tion will be operated on a long term basis by those who have the 











greatest beneficial interest in a successful operation. Stock- 
holder integration is particularly important when it is manifested 
in responsible managerial and executive pests identified with the 
day-to-day operation of the station, but other types of stockholder 
participation are also considered and weighed in accordance with 
their effect on the conduct of the station's affairs. 

In evaluating the integration preposals ef the applicant 
the Commission considers the beneficial interests of those who 
will participate in the station's management, the duties they 
will assume, and the amount of time they will devote to its 


affairs. Of pzactical significance also in judging the effective- 


ness of owner-management integration are the qualifications in — 
terms of experience and knowledge of local needs possessed by 
those who will perform managerial functions, These standards 
have been consistently employed in appraising the integration 
. 


factor and appellant concedes their reasonableness. (Br. pp. 
19, 20, 21) They have been applied to the facts of this case 


in a manner consistent with previous decisions. See WHDH, Inc., 


13 Pike & Fischer, R.R. 507; WORZ, Inc., 12 Pike & Fischer, 
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* R.R. 1157; City of Jacksonville, 12 Pike & Fischer, R.R. 113; 


Columbia Amusement Company, 12 Pike & Fischer, R.R. 509; Loyola 
University, 12 Pike & inches, RR. 1017; Travelers Broadcasting 
Jö. Service Corp., 12 Pike & Fischer, R.R. 689; Appalachian Broad- 
casting Co., 11 Pike & Fischer, R.R. 533; WMBD, Inc., 11 Pike 
& Fischer, R.R. 533; Evansville Television, Inc,, 11 Pike & 
J. Fischer, R.R. 411; Biscayne Television, Inc., 11 Pike & Fischer, 
R.R. 1113, 
While the decisdon sets forth in some detail a description 
- of the applicants and of the stockholders, including their 
intended participation in the affairs of the television station 
(R. 2772-80, 2828-30), a brief summary of this material, empha- 
em sizing those elements bearing on stockholder integration may 
be helpful. 
WSOC, the successful applicant before the Commissien, is 
a 100% locally owned corporation which has operated a radio 
Station in Charlotte since 1933. Aside from the television 
application, this station and its FM adjunct represent the only 


interest of the applicant o¥ its principals in media of mass 


8 / Appellant's citation of this Court's decision in Sunbeam 
x Television Corp. v. Federal Communications Commission, 100 U.S. 

App. D.C. 82, 243 F.2d 26 (Br. p. 19, 21, 47, 48), is not in 
point. In that case a Commission proceeding was reversed and 
remanded because of the Commission's failure to give adverse 
weight to a contractuai relationship between a network and a 
x principal of the successful applicant. To the extent that 
case stands for the preposition that an unexplained departure 
from previous Commission policies or standards may be a ground 
for reversal it is not in conflict with the Commission's action 
here. For as noted in the text, the Commission has applied its 
usual standards concerning integration, not deviated therefrom, 
and simply found Piedmont's integration inferior. 
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communications. Six of its seven stockholders comprise the 
board of diveeteys, and five of these are officers of the 
corporation as well (R. 2772-73). 

The close, day-to-day managerial tasks of the proposed 
television station would be performed by Earle Gluck, R.S. Morris 
and Larry Walker. Gluck, the president and general manager of 
WSOC, has been chiefly responsible for the operation of the 
radio station since 1933. Holding 1.06% of the stock, he would 
continue ta devote full time to the affairs of the applicant. 

In addition to the years of experience he has had at his present 
post, Gluck has actively participated in the city's civic af- 
fairs. Larry Walker, the executive vice president and director, 
holds a stock option which would allow him to increase his 
present holdings to'a 5% interest in the corporation. He would 
devote full time to managing WSOC's television operation, From 
1942 to 1953 Walker was employed in various managerial capacities 
at WBT in Charlotte, being associated with its television sta- 
tion from 1949 to 1953. He is a member of a number of the 
city's civic and cultural organizations. Mr. Robert Morris, 
holding a 22% stock interest in the applicant, would also de- 
vote full time to its affairs. He has been a director and 

the secretary-treasurer of WSOC since 1930, three years before 
the station lecame located in Charlotte, From an early back- 
ground as.a radio operator, engineer and station manager, he 


has become latterly more closely identified with the financial 
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and accounting aspects of broadcasting and would continue to 
devote all his time to discharging these responsibilities 
(BR. 2773-74). 

Two of the larger stockholders, E.E. jouax (40S) aaa 
Hunter Marshall (22%), have also been identified with WSOC 
since 1933, the former as an officer and director and the 
latter as a director and legal counsel. Their past partici- 
pation in its affairs, as well as their future plans include, 
in addition to attendance at director's meetings, network 
negotiations, contact with sales personnel, public relations, 
legal work and personnel matters (R. 2773-74, 2828). 

Appellant, Piedmont, consists essentially of three groups 
of stockholders.. Mitchell Wolfson, Sidney Meyer and Wolfson- 
Meyer Theatre Enterprises, Inc. together own 40% of its stock. 
Both Wolfson and Meyer reside in Miami, operating a chain of 
theatres in Florida. They also own WIVJ, a Miami television 
station and hold 20% of the stock in the licensee of a Jackson- 
ville, Florida television station. Wolfson, an officer and 
director, proposes to devote 20% of his time to the affairs 
of the applicant. Meyer will not participate in any way 
(R. 2775-77, 2828-29), 

A second group of Piedmont principals, holding 51% of 
the stock, consists of Herschell Everett, his son-in-law 


Henderson Belk and. other individuals associated with the Belk 


9 / At page 43 of its brief appellant mistakenly refers to 


Robert Morris as WSOC*s largest stockholder, whereas other 
portions of its brief (see p. 39) correctly designate E.E. 
Jones as the largest individual stockholder. 
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department store chain. Mr. Everett, a retired motion picture 
exhibitor who holds a 10% stock interest, would devote full 
time to his duties as president and director of the corpora- 
tion, He is a long time resident of Charlotte with a commend- 
able record of civic achievement in the area. Mr. Belk, an 
officer and director, proposes to spend about 20 hours per 
week with the station, working largely on general administrative 
problems. He would continue to hold his present position as 
director of executive personnel for some 330 department stores, 
located throughout the southern United States. He is an officer 
and director of most of those stores as well (R. 2776-77). 

The remaining 9% of Piedmont stock has been distributed 
among seven “friends and neighbors,” a representative group of 
Charlotte citizens drawn from various walks of life. Of these, 
William Legette Blythe, a writer and 0.667% stockholder, would 
devote full time to the affairs of the proposed station as vice 
president in charge of public service and program consultant 
(R. 2776-2778). Other stockholders would serve in limited 
capacities offering advice and assistance with respect to 
certain local programs. 

In addition three key staff members hold options entitling 
them to purchase from the Wolfson-Meyer holdings a combined 
7% interest in the applicant. They would occupy full time 
positions as general manager, station manager and operations 
manager. On leaving the employ of the corporation they would 


be réquired to relinquish their ownership interest. All three 
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were found experienced for the duties they would perform but 
their knowledge of the area the station would serve is severly 
limited, two of them (former Wolfson employees) being residents 
of Miami and the third residing in Charlotte intermittently 
since 1949 and showing few civic ties. (R. 2575, 2577, 2829, 
2854). 

After reviewing the above facts the Commission found the 
ownership-management integration of WSOC to be superior both 
quantitatively and qualitatively: a greater beneficial interest 
would be represented in the conduct of the stations affairs; 
its stockholders were more highly suited by background and 
experience to the positions they would assume; and each stock- 
holder would exercise a voice in policy decisions as an 
officer or director of the corporation, (R. 2830). Appellant 
contests these determinations,arguing that its own integration 


-Should have been preferred. 


A. The Commission Properly Found that WSOC*s 


Integration Is Quantitatively Superior To 
That Of Piedmont, 


Giving consideration first to the quantitative aspect 
of the integration proposals, more than 93% of the stock of 
WSOC is held by individuals participating in the affairs of 
the television station. In the case of Piedmont 86.5% of the 
stock is owned by people who will maintain some contact with 
the television operation, Three WSOC stockholders, Messrs. 


Walker, Gluck and Morris, representing a 28% ownership 


interest, would devote substantial time on a day-to-day basis 
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to the station, while individuals holding just 17.6% of Pied- 
mont’s stock, that is Everett, Blythe and the three employee- 
optionees, would participate on a full time basis in the 
affairs of that station, 

While this quantitative appraisal was not the principal 
basis on which the preference for WSOC rested, appellant's 
extended discussion|of this feature of stockholder integration 
is so replete with error that a further analysis seems called 
for. Appellant concedes that in terms of total percentage of 
stock integrated WSOC is superior, but argues that in terms of 
day-to-day participation, as opposed to more casual contacts, 

. WSOC shows only the 6% integration represented by the contri- 
bution of Walker and Gluck, substantially less than its own 
figure of 17.6% (Br. pp. 23-26). In arriving at these figures 
Piedmont has ignored entirely the role of Robert Morris in 
the WSOC organization, How any appraisal of ownership inte- 
gration could exclude Mr. Morris, a 22% stockholder who would 
devote full time to the affairs of WSOC as he has been doing 
since 1930 (R. 1918; 2774, 2828) and include Mr. Everett, a 
10% Piedmont stockholder who has not spent a day of his life 
in the broadcast field and who on this record would assume 
only the most general duties and functions (R. 798, 2776, 
2828, Tr. 1035-36) is not explained. 


{07 There is no basis whatsoever for appellant’s statement 
(Br. p. 23) that “the Commission itself indicated that this 
analysis is one of minor importance." The passage cited by 
appellant simply states that more importance, i.e., “principal 
recognition”, was accorded the — of stockholder partici- 
pation in the statipnis:affairs. -: 
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As a second ground in Support of its claim to quantitative 
superiotity, appellant argues’ ‘that. in terms of the actual number 
of stockholders integrated its showing exceeds that of WSOC. 

Its discussion of the matter (Br. p. 26-29) is prefaced by the 
introductory remark (Br. p. 22) thati“the Commission ... indicated 
that a quantitative analysis of an applicant's integration could 
be made — an the basis of the percentage of applicant's 
stock hetd by those integrated into its management or by the 
absolute number of stockholders Bho are integrated into its 

anagement (R. 2830)." Cauphasis added) In that portion of the 
decision cited by appellant the Commission in fact indicated 
just the opposite: that the absolute number of stockholders 
integrated is by itself of no consequence, and that the reason 
the Commission differed from its examiner in appraising the 
force of the respective integration proposals was because the 
latter “weight/ed/ the number of stockholders integrated, rather 
than the amount of stock heid." (R. 2830) 

There is no merit wheneoevar in appellant's contention 
that the Count sedion withdrew from this position in its decision 
on rehearing and did attach significance to the number of stock- 
holders who would participate in the WSOC television station, 
(Br. 26-27) On the contrary, the concise summary ‘statement 
of WSOC integration contained there shows that the number of 


integrated WSOC stockholders was considered only in relation 


to the whole and in terms of beneficial interests held: 
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"Six of the applicant's seven stockholders 


comprise the corporate board of directors; five 
of these are officers of the corporation as well. 


Five individuals holding 93% of the stock would 
-. participate in the affairs of the television | 


Station, three on a day-to-day basis and the 

other two in part time capacities.” (emphasis 

added) | 

There has never been any doubt but that a larger absolute 
— of Piedmont stockholders would participate in some 
ee Ae affairs of the station, however casual their rela- 
— and however minute their ownership interest. In fact, 
the Piedmont proposal constitutes a convincing demonstration 
that the mere number of stockholders who would associate them- 
selves in some capacity with the atebiun's operation is not a 
valid standard for appraising ownership-management integration. 
Thus, while Piedmont argues that its proposal is superior be- 
cause seventeen individual stockholders would be connected 
with the station, eleven of these hold a combined total of 
only 15% of the stock, and most of them would maintain a 
tenuous “advisory” relationship with the organization, play- 
ing vivtwalie no part in daily operations or in managerial 
and policy decisions (R. 2775-79, 2828-29, 2854). 

Piedmont contends that to consider only percentages un- 


fairly penalizes the corporation “with more widely held stock", 


1] 
This is simply not so; widely distributed stock ownership is 


11 / It should be borne in mind that this discussion, like 

that portion of Piedmont's brief which raises the subject, is 
concerned only with the quantitative aspect of integration and 
has no bearing on other considerations entering into an evalua- 
tion of the integration criterion: the duties the stockholders 
will assume and their qualifications in terms of experience 

and knowledge of local needs. 
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penalized only to the extent it is not. integrated distribution. 
Quantitative integration is the amount of stock or the beneficial 
interest which will be represented in the management of the sta- 
tion and thus can be measured only in terms of percentages. 

The number of stockholders integrated is a meaningless concept 
without reference to their stock — and the Commission's 
analysis in the decision at the opinion and order denying 


rehearing is entirely sound. 


B. The Commission Properly Found That WSOC's 


Integration Is Quatitatively Superior To 
That Of Piedmont 


It is clear from the decision and the opinion and order 

denying rehearing that.the quality of WSOC's integration was 
considered even more important than the percentage superiority 
possessed by the applicant. The qualifications of WSOC's stock- 
holders in relation to the duties they were to assume and the 
“compact and cohesive” manner in which policy making and opera- 
tional responsibilities were linked and shared in by the owners 
led the Commission to conclude that the showing of WSOC was 
“much the stronger" as compared to the other applicants, 
(R. 2830, 2851). Piedmont however argues (Br. p. 36-47) that _ 
the functions its stockholders will perform, their knowledge =. °- 
ot local needs, and their past experience justify a preference _ 
in its favor. As the following analysis demonstrates, taking 
into account each of these considerations (as the Commission 


12/ Significantly, appellant cites not a single case in which 


the mere number of stockholders integrated is given any weight. 
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_ did) the WSOC showing is clearly superior, 
For more than twenty years Bark Gluck and Robert Morris 
have devoted full time to WSOC, the former as president, 
director and general manager and the latter as a director, 


secretary-treasurer and accountant, For each, acquisition of 


the television station would effect an expansion of duties 


(Tr. 440, R. 1913-18, 2773-74, 2828). For a similar period 
E.E. Jones and Hunter Marshall have served as officers and 
directors and contributed to the station's operation in a manner 
Similar to that proposed for the television station. Involved 
primarily in the sales, financial and buSiness operation of the 
Station, Jones has been in almost daily contact with the station 
management and deals with the station's national representatives 
and the network with which WSOC is affiliated (Tr. 279-80, 316- 
17, RB. 1922-23, 2773, 2828). Marshall is in daily touch with 
the station, consulting and advising with respect to legal, 


public service, public relations and personnel matters (Tr. 342- 


13,/ The Commission took into account in weighing the WSOC pro- 
posal that Gluck and Morris would continue to have responsibil- 
ities for the operation of radio station WSOC as well as the 
television operation (R. 2830), but did not find that it diminished 
materially the effectiveness of their contribution, as contemed 
by appellant (Br. p. 24-25). Since intimate daily ties with 

the television operation will be maintained by these individuals 
the presumption remains strong that proposal and representatives 
made to the Commission will be carried out on a continuing basis 
and that the station will remain responsive to the programming 
needs and interests of the community. Biscayne Television Corp., 
11 Pike & Fischer, R.R. 113, 1156-58, WMBD, Inc., 11 Pike & 
Fischer, R.R. 533, 541, 599-600, Scripps—-Howard Radio, Inc., 

ll Pike & Fischer, R.R. 985, 1036 and KFAB Broadcasting Co., 

12 Pike & Fischer, R.R. 317, 392 are among past Commission deci- 
sions in which a stockholder's assumption of radio as well as 
television duties was not held to detract from the quality of 
the integration proposed, 
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43, R. 1925, 2773, 2828). Walker, with years of broadcast 


experience in Charlotte, including four years in television, 





neatly complements the. experience of the grap, and would devote 
full time to his duties as manager of the television station, 
He is the executive vice president and a director of the corpo- 
ration as well (Tr. 555, R. 1929-32, 2774, 2828). The showing 
is further enhanced by the fact that all of these people are 
Charlotte residents of long standing and, with one exception, 
have participated actively in the civic, cultural and religious 
life of the community. 
Thus, the operational responsibilities are in the hands 
of two qualified stockholders; day-by-day business and finan- 
cial duties are performed by a third; and two others carry 
out important part time functions, All but one of the seven 
stockholders sits on the board of directors and five of them 
occupy official positions in the organization, where their 
long experience and intimate knowledge of local needs can be 
effectively translated into managerial and policy decisions, 
The managerial proposals of the somewhat conglomerate 
Piedmont applicant, while not deficient by any absolute stand 
ard, contrast sharply with those of WSOC. Admittedly, the 
principal figure of Piedmont's integration proposal is Herschell 
Everett, the corporation's president and 10% stockholder, who 
would devote full time to.its affairs. Although the contention 


is repeatedly made (Br. p. 30-33). that the Commission “ignored” 


the participation of Mr. Everett, this is simply not the case. 
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The extent of his participation is noted in the findings wa 
(R. 2776) and his intention to devote full time to the affairs 
of the station is, specifically considered in the conclusion 
(R. 2828, paragraph 11) white Everett possesses a thorough 


knowledge of the area gained through his years of residence 





and business activity as well as through extensive civic 
participation, he is without any experience or particular know- 
ledge of broadcasting. Although it is represented that he wald 
be “at the helm™ of the proposed station (Appellant's Br. p. 32), 
his lack of experience and his own testimony establish that 

in terms of impact on the day-to-day operation of the station 
his influence will be quite limited, and the Commission was 
unable to make findings as to a single specific duty he would 


perform, 


14/ The Commission*s Memorandum Opinion and Order denying re- 
hearing (R. 2849-54) did not refer to Everett. This document 
did not, of course, pretend to undertake a complete reappraisal 
of the comparative merits of the applicants but simply restated 
in the light of the pleadings before it reasons for preferring 
WSOC. That Mr. Everett was not specifically mentioned is com- 
pletely irrelevant in view of the detailed consideration given 
his participation in the decision itself. 


15/ At the hearing after stating that he would not be responsi- 
ble for network negotiations and would not select station 
personnel, Mr. Everett was asked in what area of day-to-day 
operations he would participate. His response: 


I doubt if I could answer that, other than general 
executive administration, the usual duties of the 
president of a corporation as outlined by the board 

of directors, I certainly would be representing the 
station in its public service program /though Piedmont 
proposes another stockholder as its full-time public 
service director/ being the chief representative of the 
company, meeting whatever responsibilities might come 
across the president*s desk which he could not refer to 
expert department heads. (Tr. 1035-36) 
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It is. clear from the evidence that except for the duties 





of Mr. Blythe, who holds a: 0.667% stock interest and whose 


iii oF wines necessarily be lessened by his. lack of 
16 
experience, the operational responsibility: for Piedmont's sta- 


tion rests essentially with the three key employees, Messrs. 


Bell, Ross and Kline. They hold options from Wolfson and Meyer 
entitling them to purchase a combined 7% interest in the corp- 


ration which they are required to relinquish when their employ- 
ment with the station is terminated. (R. 865, 2777, Tr. 3062- 


63) The Commission credited these individuals as “owners” for 
purposes of the integration criterion but held that their pro- 
prietary interest “being contingent upon continuing employment, 
eee would not be as cognizable an interest under this factor 

as the interests of other stockholders.” (R. 2829) While 
appellant contests this determination, it is under the circum- 
stances an entirely reasonable and realistic one, for the bond 
of identity normally present between an applicant and its 
individual stockholders is here less strong. These people are 
not owners in any absolute sense, They,as individuals, are mt 
before the Commission seeking a television license and repre- 
senting that in their ownership capacity they will be responsi- 
ble for the operation of. that station in the public interest. 
They are simply stwtiod daptoyess who by virtue of the positions 


they hold are a ———— stock and hold it during 


14/ As with Mr. Everett, SISdRoit charges that Blythe has been 


Honored" (Br. p. 32- 33). Again, .as:.with Everett, the decision 
sets forth and gives full consideration to his participation. 
(R. 2778, 2828). — 





- 26 - 
their tenure, because the real owners felt that the people who 
operated the station would, in the words of Mr. Wolfson, be 
"better employees” if they held a few shares of stock (Tr. 3063). 
Their interest is conditional in nature being contingent on 
continued employment, Moreover, they assume none of the risks 


implicit in the ownership of a business enterprise since on being 


compelled to relinquish their stock they would receive book walue 


or the purchase price, whichever is the greater. (R. 2775) 

There is, of course, nothing objectionable in the practice 
followed by Piedmont, and it does result in key employees having 
a more direct interest in the station. However, it was clearly 
within the discretion of the Commission to rate the participa- 
tion of these individuals qualitatively at somewhat less than 
full weight because of the nature of their ownership interest, 

There is at the same time no foundation whatsoever for 
Piedmont's charge (Br. p. 33-36) that the Commission discrimi- 
nated unfairly against the applicant or used different stand- 
ards in appraising the role of these individuals vis-a-vis 
that of Larry Walker of WSOC. The Commission assumed in both 
instances that options held would be exercised, However, the 
difference is that the shares which Walker now holds and those 
he would acquire are complete and unconditional. His ownership 
interest is in nature the same as that of the other stockholders, 
and he is in every sense a principal of the corporation. 

Lastly, with respect to Piedmont"s integration, there is 


the less substantial part-time activities of the remaining 
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stockholders. The only person with experience in the broadcast 
field is Mr. Wolfson, who would continue to reside in Miami | 


and estimated that but 20% of his time would be devoted to the 





affairs of the applicant (R. 2777, 2828-29). His role in the 
organization is described by Piedmont in such terms as “will 
be in constant communication with,”: and “will be quickly avail- 
able” (R. 808). The remaining eleven stockholders possess 
little or no familiarity with broadcasting, and their partici- 
pation, as described by Piedmont, is largely advisory in 

17/ 
nature usually requiring several hours per week. (R. 815, 
819, 623, 833, 838, 845, 848, 853). The majority are neither 
officers nor directors and would not participate in managerial 
or policy making functions (R. 2775+79, 2829). In view of the 
generalized and quite limited nature of their contributions © 
and, with few exceptions, the lack of any real voice in the 
affairs of the corporation the Commission was clearly justified 
in attaching little weight to their participation. 

A final Piedmont assertion bears mention, It contends 
that its integration proposal should have been regarded as 
superior because allegedly nearly all of its stockholders would 

1z/ Piedmont contends (Br. p. 38) that the participation of 
— individuals has been deprecated by the Commission, and 
makés much of the fact that one of these eleven stockholders, 
Charles Hunter, will serve as a panel moderator. Its attempt 
to aggrandize the participation of a second stockholder, 
Dr. Heaton, clearly contradicts Piedmont'’s own prepared state- 
ment as to the role he would play. Actually, the description 
prepared by the applicant of the proposed activities of both 


Hunter and Heaton emphasize the mA nature of their fanc- 
tions (R. 845, 851). _ 
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participate in the station's programming whereas, Piedmont 
argues, several of the larger WSOC stockholders will have no 
such duties. To support this argument appellant has inaccu- 
rately paraphrased a single sentence appearing in the Opinion 
and Order denying rehearing and has seriously distorted the 
record with respect to the participation of WSOC's principal 
stockholders. While appellant attributes to the Commission a 
statement to the effect that "the most significant integration 
is that which places responsibility for programming on an ap- 
plicant's stockholders (R. 2851)" (Br. p. 37), the Commission 
actually stated in the passage relied on by appellant "Tradi- 


tionally, integration has been regarded as of particular signif- 


icance when responsibility for programming and other aspects 
of day-to-day broadcast operations reposes in experienced stock- 
holders of the applicant... Customarily, other facets of stoc- 
holder participation are also considered ...” (Emphasis added). 
Actually, of the seventeen stockholders who are associated 
with programs proposed by Piedmont only the three optionee- 
employees are experienced stockholders with day-to-day respon- 
sibilities, and their participation was so considered (although 
subject to the limitation already discussed, supra, (p. 27-2). 
Otherwise, the type of integration offered by Piedmont bears 
no relation to that described by the Commission in the passage 


Quoted as meriting "particular significance”. Clearly, the 


official functions and public service duties performed by 


individuals (Everett and Blythe) without any background whatso- 
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ever in broadcasting can hardly .be classified as particularly 


‘meaningful integration, ~. Similarly the casual advisory program 


contacts on the part of department store executives, bankers, 
farmers, doctors and labor union officials will also have little 
impact on the day-to-day operation of a station. 

' Nor can the participation of Morris, Jones and Marshall 
of WSOC be dismissed as mere “housekeeping,” unworthy of any 
Sued teectdion Auden toe integration criterion. As the Opiniam 
and Order points out, it would be quite arbitrary, as well as 
inconsistent with ——— ————— exclude entirely 
from consideration all forms of stockholder participation 
other than that involving day-to-day responsibility for pro- 
gramming. The integration proposal. of an applicant is regard- 
ed as an important indicator of reliability in carrying out 
proposals made and in providing a continued operation in the 
public interest because it illustrates the degree of control 
which the stockholders intend to exercise over the station, 
the extent to which their real interest is that of ownership 
in the traditional sense rather than simply that of an inves- 
tor or speculator, The contributions of Morris, Jones and 
Thy ae Ee SEteuE TUNE Vane benetit may derive from the varied 
backgrounds present: here this has been recognized in the pre- 
ference awarded Piedmont under the diversity of occupational 
interest criterion,. 

19/ See cases cited, page 14-15. 
20/ Under this theory stockholders serving as chief engineers 


or commercial managers would he depreciated as integration 
factors, 
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Marshall in the score of years that each has been associated 


with WSOC and their intention to continue in these activities " 
is a matter of record and has already been referred to in this 8 
brief (p. 24-25) Their interest in the station has been a close * 
and continuing one, and particularly in the case of Morris } 
-and Jones has involved spheres of activity vital to the suc- “ 


cess of the enterprise. In addition to the very real services 


of these individuals in the realm of sales, finances, account- 


ing, personnel and public relations, they have in the past and 
would continue to participate in every policy decision of the 
corporation. | 

While Piedmont would consider an advisor for its weekly 
medical program to be integrated and a WSOC officer and direc- 
tor, responsible on a full time basis for the financial and 
accounting aspects of the station's operation non-integrated, 
the course followed by the Commission is clearly the more 
reasonable. Thus, the participation of Morris, Jones and 
Marshall, while not given the significance accorded the full 
time operational duties performed by Gluck and Walker, is 
nevertheless an element of some importance in the overall 
Showing of superiority made by WSOC, 

As to both applicants, then, the Commission gave con- 
sideration to each manifestation of stockholder participation 
and gave it “significance commensurate with its cumulative 
effect on the station's affairs" (R. 2851), In no sense 
can its judgment as to the qualitative eo of WSOC 


be regarded as arbitrary or unreasonable. 
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CONCLUSION 





On the basis of the foregoing it is respectfully submitted 


that the Commission decisions here on appeal should be affirmed. 


Respectfully submitted, 


WARREN E. BAKER 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 
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Counsel 


JOHN H. CONLIN 
Counsel 
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I. REPLY TO BRIEF OF INTERVENOR 


. F The Counter-Statement of the Case which appears in the Brief.. 
| filed by ] Intervenor WSOC sh be stricken, or at“at ‘tthe very least, . 
ignored by this Court in its Gonsideration of the instant appeal. Nothing * 
contained ii that Counter-Statement of the Case has any bearing whatso- 
everon the ® quegtions presented in the instant appeal, as agreed to amoes * 
J tne barties nor does the material set forth therein serve as a founda- , 
-# , a for any argument ee by Jntervenon in its Brief. -* OBS 
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But even more importantly, a great deal of the material contained 
in Intervenor's Counter-Statement of the Case is not a part of the record 
herein, no findings were based thereon by the Commission, and could 
not properly be considered either by the Commission or by this Court 
in reviewing this matter. Thus, in describing the composition of Pied- 
mont, Intervenor lists all of the present and past broadcast interests :of 
Wolfson, Meyer and Wolfson-Meyer Theatre Enterprises, Inc., includ- 
ing interests which were acquired subsequent to the issuance of the 
Decision of the Commission here under review. Since such information 
was outside of this record, no record references are set forth as re- 
quired by Rule 1'7(c)(5) of the General Rules of this Court. 


The Commission found no basis for a choice between Piedmont 
and WSOC with respect to diversification of control of media of mass 
communication (R. 2841-2). In reaching this conclusion, the Commis- 
sion considered all of the broadcast interests of any of the Piedmont 


stockholders (R. 2803-4). No challenge to this conclusion has been made 
by WSOC. Insofar, therefore, as WSOC's Counter-Statement of the <° 


Case refers to material not of record -- which can have no bearing on. 


7 the resolution of the issues which have been raised here -- it should be 


Stricken or ignored. “ 


* The Argument made by WSOC (as distinguished from its Counter - 
Statement of the Case) actually supports, rather than rebuts the conten- . 
tions made by Appellant. In striking contrast to the arguments made 
he y the Commission, WSOC fully agrees with the position of Pied! 
mont that the most significant type of integration of ownership with 
management is that integration which has a direct bearing on the pro- J 
“gramming which — be presented > proposed television station 


<Intervenor's Br. p.4). Interveno ‘go far as to state un@quivo- _ 


of its programming, and that it is in this area, that the. “imple of: integration * 






cally that the “real test" of a licensee's performance is the composition 


3* 


simplicity, the final Decision ofthe Commission ‘and its 





ssion's "Destston', unless otherwise specifically identified. 
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3 | 
can best be observed and evaluated. 


This view coincides completely with that urged upon this Court 
in Appellant's Brief (see, e.g., pp.37-9). Indeed, Appellant believed, 


























until the Commission's Brief was filed herein, that the Commission 
had adopted the same view in the Decision here under review. It is 
respectfully submitted that the views on this subject set forth in the 
Commission's Brief cannot be accepted by this Court. Piedmont con- 


— * 


tends that the unequivocal meaning of the Commission's opinions is as 

set forth in Piedmont's Brief -- and as set forth by the Intervenor. rf 7 
The contentions now urged upon this Court by the Commission itself 3 
cannot be held to flow rationally from the opinions which the Commission - * 
seeks to have affirmed; particularly, in view of the fact that the Inter- : 
venor, whose interest is, like that of the Commission, to achieve attirm- 
ance of the Commission's Decision, has understood those opinions in _,. 


exactly the same way as the Appellant. 


C 
To the extent that Intervenor seeks to deprecate the quality of ; 
| . Piedmont's integration (Br. 5-6), its effort must fail. It has noted two 
minor and isolated instances in which it believes the activities of Pied- 
‘mont's integrated stockholders have resulted in "errors" in program’ 
plans. However, neither instance was held to be erroneous by the - 
Commission. . Even if they were, however, the conclusions of Inter- 
venor make overwhelmingly clear that the stockholders of Appelfant. 
have, in fact, participated vitally in the preparation of its programs -- 
, “and a type of integration has been achieved which is labeled even by 
Intervenor as the "real test.'' Intervenor makes no reference to the 
ie type of integration of the WSOC stockholders, except to imply that their 
I "house-keeping" functions ** such errors by WSOC. Nothing 
* in the record or in Interveno 2 Commission's ‘Briefs suggests ~ 
that any of the "house-keeping” ‘wsoc stockholders have any functions 





- With — to "School Playhouse" the Commission, though noting the. « 
contention: ‘of WSOC, : held that there was sufficient preparation (by an in : 
* — to — the belief that the procxam willbe -produced G. 2838). eo 
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which bear in any way on the type of problem raised in the WSOC Brief. 
Such errors (if they are errors), if made by WSOC, would be made by 
persons other than its stockholders, except possibly for its proposed 
General Manager. Certainly neither Messrs. Morris, Jones, or 
3 Marshall would engage in any activity on behalf of the station which 
would have any such direct bearing on the station's programming. 


⸗ 
« ww 


Il. REPLY TO BRIEF OF THE COMMISSION 


The amazing thing about the Brief of the Commission is that it 
attempts to rewrite, in substantial part, the Decision here under re- 
view. Apparently the Commission's General Counsel is now convinced 
that the reasons for the choice of WSOC set forth in the Commission's 
two opinions cannot sustain the determination which it reached. In an 
attempt to convince this Court of the reasonableness of its choice, the 
Commission now, for the first time, attempts to assign reasons for 
holding Piedmont to be inferior to WSOC which either do not appear in f 

the Commission's opinions at all, or go far beyond the findings and f 
* conclusions originally reached by the Commission. These last minut ; 
orts to assign new bases for the failure to prefer Piedmont estab- f 


ish the error of the Decision from which Piedmont has appealed, and 
require reversal. 





af 
“The errors of the contentions made in the Commission's Brief 
will ‘be considered in the same order in which they appear in the Brief. 
7 A. INTEGRATION WAS THE DISPOSITIVE FACTOR = 
IN THE CHOICE OF WSOC. 


ra 


The Commission Brief urges (Br. 11-13) that the choice of of WSOC” 
over Piedmont was | based on sev tors, of which integration of 
= ownership with management was “only on " Although the Comiivission' 8 
General Counsel does not expressly so states, presumably he is how 
_, Suggesting that even if Appellant is correct ie urging that the preference ( 


















tion must be rejected; 
—* — — “tip. ee — 8 
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As was pointed out in Appellant's Brief (pp. 20-21) the preferences 
for WSOC for local residence and its broadcast record were deemed by 
the Commission itself to be of minor significance, and were utilized 
merely to enhance the dispositive preference awarded for integration 
of ownership with management. Although the Commission awarded a 
preference to WSOC for local residence, it characterized Piedmont's 
local residence as "strong" (R. 2826). The preference for past broad- 
cast record, not having been based on a direct comparison of the rec- 
ords ‘involved, but solely on the fact that the Piedmont record was one 
of only minority stockholders in a community far removed from 
Charlotte, must also be considered a minor preference (see cases 
cited Appellant's Brief, p.21, fn. 21). And, indeed, the Commission's a 
Brief (p. 4) characterizes this as a "minor" preference. No language ) 
could be clearer than that of the Commission (R. 2844) in stating that it 5. 
chose WSOC principally because of its showing on integration, which 
was merely “enhanced” by the local residence and record of WSOC 

' (R. 2844). 


It is clear, therefore, that if the Commission erred in failing to 
award a preference to Piedmont because of integration, its entire De- 
cision must be reconsidered. A preference for Piedmont in which was 
deemed the major factor, might outweigh the other preferences awarded 
WSOC, particularly since Piedmont was accorded preferences admit- 

: tedly minor, in siill other areas of comparison. There can be no doubt 
_but that if Appellant is correct in its contentions with respect to inte- 

* gration, the Decision of the Commission must be reversed and the en- 
gutire matter remanded to it. . 


Although little further nee "bE E Said on this aspect of the Commis- 
sion's argument, it does presenta ae instance‘ifi which the Com- ™ 
mission's Brief goes far beyond the findings and conclusions of its De- 


cision. In | attempting to. convince this Court that the preference for 


WSOC because of its past ‘broadcast record is of gn@ter ‘significance * * 


Mes ge — 
tha that attributed | to it by the Cor mission ind — here under 
ee * aa xe 
a — 


ayy . 
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review, the Commission's Brief implies (pp. 3-4, 11-12) not only that 
the Commission compared the records of WSOC's standard broadcast 
station in Charlotte with the Miami television station WTVJ of Pied- 
mont's minority stockholders, butthat the record of Station WIVJ was 
sadly deficient. The Commission's Decision,however, lends no sup- 
port whatsoever for either contention. It is a last minute argument of 
the Commission's advocate. 


Although the Commission in Paragraph 23 of the Conclusions of 
its final Decision (R. 2834) did actually compare the records of Pied- 
mont and Carolinas’ (the third applicant in this proceeding), and awarded 





a preference to Piedmont over Carolinas’ on this basis, nowhere did it 


compare the broadcasting records of Piedmont and WSOC. In Para- 
graph 24 of its Conclusions the Commission gave a full exposition of @ 


te oH Ry 


its reasons for awarding a preference to WSOC over Piedmont, in the 
following terms (R. 2834-5): 


eo 


WSOC's record, made in the immediate area here involved, Ff 
is the record of the same applicant before us as distinguished ., 
from a record associated with Mr. Wolfson of Piedmont { 
whose role in programming would be severely limited and 4 
such association can be attached to the former employees of 1 + 
* WTVJ who would become a part of Piedmont. We therefore 

find greater assurance present in WSOC's proposal as de- 

5 rived from this factor than we find in relation to Piedmont's. 


This*tanguage leaves no doubt but that the sole reason for the choice of | 
WSOG is because the applicant itself had a good broadcast recordin oe 
Charlotte. The Commission nowhere found that the WSOC record in 
Charĩdtte was superior to the record . Station WTVJ in Miami. (See | 
also — Brief, p. 21, fn. 21).* ay 










ide: 





cP 
ig a4 
55 * The last sentence of Par. 24h ‘Commission's Conclusions: ih. 2835) . * A 
i istes that the Commission deemed*ma evidence as to the past per-. ·· 
. formance of the Miami television station. s sentence explains why the 
' Commission had disagreed with its Examiner, who had deemed this record to ~ . 
be immaterial. That sentence does not imply that any comparison of the ~ J 
records of WSOC nd Piedmont was made. As has been, — the Commission 
‘ons HG — the Peonrds of Piedmont and Carolinas’: “2. 2... $0 3" 
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The Commission's Brief also draws adverse conclusions with 
respect to the past record of the Miami television station which do not 
appear in the Commission's Decision. Thus, for example, the Com- 
mission's Brief (p. 12) states that the record of WSOC standard broad- 
cast station "contrasted sharply" with the record of Station WTVJ, 
which was found to have violated its own policy with respect to the 
length and frequency of commercial announcements on "innumerable" 
occasions. The Commission never stated that the policy was violated 
on innumerable occasions; it stated (R. 2833) that the broadcast record 
was "marred somewhat" by the failure of the station to adhere to stated /{ 
policy in these respects, and that ''a failure to adhere to stated policy" §& 
was found. Even more important is the fact that although the Commis- 


sion's Brief would have this Court draw an adverse inference from S 
these findings, the Commission itself refused to so do in its Decision. 
The Commission noted that the overall program service of Station 8* 


WTV3 in Miami was highly commendable (R. 2802, 2831), that the num⸗- 


-_ ber of commercial announcements carried by the station was not exces-' 


* 


ex 

Pe) 
Aa 
A 


‘sive (R. 2802, 2833), and that the failure of the station to correctly list | 
the number of commercial announcements on its logs was the result of 
a misunderstanding, rather than a deliberate attempt to mislead theé | 
Commission (R. 2833). Indeed, the Commission concluded that those 
minor deviations now reliedon so heavily in its Brief, were offset-by 
the station’ s showing as to its program service (R. 2833). 


It would indeed have been anomalous for the Commission to have 


* made any adverse conclusion as to the overall past record of Station 


ae in its Decision. For in a decision rendered only a short time 


“Searlier involving another iia in which the licensee of Station . . 


-¢ 


oe * 





a2 
a he Commission-reached a highly<;.. iy 
lavorable conclusion with respect to the past record of Station WIVJ on 


~ findings of fact which were in all material respects identical to those. 


ear in tl the_ instant Decision. In Ci of Jacksonville 12 Pike and . a, 





Teer RR 113; ‘the Commission had this to. saya about the past 
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8 
record of Station WTVJ in Miami (at 1801-180n): 


Turning to record of WIVJ, the Miami television station 

owned by Mitchell Wolfson and Sidney Meyer, the 1953 

composite week analysis shows an over-all program 

balance, a reasonable ratio of commercial to sustaining ‘ 
time and a praiseworthy attentiveness to the needs of 

non-profit organizations and other "public service" 

needs. The number of spot announcements in the 

analysis submitted into evidence did not include a num- 

ber of commercial and ''Wometco" station identifica- 

tions (which are spot announcements under the Commis- 

sion's definition of the terms), but even with these in- 

cluded, the total is not excessive. Approximately 30% 

of its programming was live and locally originated, 

including regularly scheduled religious, educational, ‘ 
discussion and news programs, the latter receiving € 
national recognition. In its programming, the station 4 
has cooperated with local institutions, charitable organi- ¥ 
zations and law enforcement agencies, and has generally f 
shown a awareness of the needs of the area. Its broad- > 
cast record is marred somewhat by the failure of the 
station to adhere strictly to stated policy with respect 

to frequency and length of spot announcements. Over-all, ¢ 
however, the program service offered by station WIVJ f 





appears to be thoroughly commendable. No significance f 
is attached to the "network clipping" since nothing from t 
* this program content was eliminated and the practice was _ 
‘ conducted with the knowledge of the networks concerned. ’ , : 


* * * F + 
The generally good performance of WIVJ, also associated — ‘ 
“with Florida-Georgia, diminishes markedly JBC's margin” 
"of superiority in the area of past broadcast records. How-~.. 
ever, since it was made in Miami, while WRHC is located 
in Jacksonville, the community involved in this proceeding, 
“yan over-all comparison between WPDQ and both broadcast 
‘stations associated with Florida-Georgia entitles JBC to 
some preference in this area. 











competing applicant. “The Commission could not have reached: ‘otally * sat 
opposite results -- on identical facts -- in two opinions re red. al- *8 
oe most simultaneodkiy. And, indeed, the Commission, did j no 
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Commission's erroneous choice of WSOC over Piedmont by deriving 
adverse inferences which could not have been made and were not made 
in the Commission's Decision here under review. 


B. THE COMMISSION ERRED IN THE DIS- 
CUSSION OF INTEGRATION 


1. titative Integration 


The discussion in the Commission's Brief of the quantitative 
integration of Piedmont and WSOC (Br. pp. 19-23) is extremely mis- 
leading in several respects. It is primarily erroneous because it de- 
parts seriously from the findings and conclusions which were made 
by the Commission in its Decision. : 


The Commission points out, as did Piedmont, that if all inte- , 
gration of whatever kind is considered, 93% of the stock of WSOC and ( 
86.5% of the stock of Piedmont are integrated into the management of ¢ 


_ the respective proposed stations. However, little reliance is placed 
ton this aspect. The Commission's principal contentions with respect . 
‘to quantitative integration are (1) that more of the stock of WSOC is _ 
‘integrated on a fulltime, day-to-day basis than in the case of Piedmont; 
and (2) that the absolute number of stockholders integrated is of nef 
significance whatsoever. 


ak 
ys, - 


. The Commission contends that the significant integration in 
WSOC is 28%, while that in Piedmont is only 17.6% (Br. pp. 19- 20). 
_& It should initially be noted that the comparison which leads to these 
—FF— is a faulty one. The Commission's Brief states that three WSOC 
‘ % stockholders, representing a 28% ownership interest, would “devote” 
*, ®% substantial time on a day-to-day’basis to the station, while individual. 
es owning’ 17. 6% of Piedmont's ock : would participate on a full time full time basis’ 
* in the affairs of Piedmont's station. The Commission is, thus, in its 
Brief comparing part time as against full time integpation -- a com- 
: a Wich is ‘anwar ranted without Slanneyang, “2 x ae 
z J — expatation is "Given: : i. 


A 


¥ 


B 
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Moreover, the Commission takes Piedmont severely to task for 
having urged upon this Court that the significant comparative percen- 
tages.are 17.6% in the case of Piedmont and only 6% in the case of 
WSOC.” The Commission is apparently shocked that Piedmont should 
suggest that Robert Morris, a 22% stockholder of Piedmont who would 
devote his full time to being accountant for the WSOC standard broad- 
cast, FM and television stations, was not counted as devoting substan- 
\ tial time on a day-to-day basis to significant aspects of the WSOC pro- 

* posal. It is difficult to understand the Commission's sense of outrage. 
| For the analysis made by Piedmont was drawn directly from the Com- 


— — 


mission's own Decision on Reconsideration (see Appe llant's Brief, p. 25). — 
a 
} In that decision, in summarizing the integration of WSOC, the Commis- y . 
| sion stated that integration is of particular significance when responsi- ¢ 
bility for programming and other aspects of day-to-day broadcast opera- f | 
tions reposes in experienced stockholders, and that principal recognition 
was given to the fact that such responsibilities would be in the hands of 
two WSOC stockholders (obviously Gluck and Walker). Although the 
Commission also mentioned the proposed activities of Mr. Morris, it< 
~ebviously did not consider these activities on the same level as those of 
ck and Walker.° It must be remembered, as noted in Piedmont's yr 
f (pp. 24-25), that Messrs. Gluck and Morris will not devote their. 
full time to WSOC's proposed television station, but that their time will 
2 
—E 
It should be noted that the Commission's charge that Appellant's argu- 
ment in this respect is "replete with error" must, if warranted, also be leveled 
at the Commission's own Broadcast Bureau. For, as is pointed out in Appel- 
lant's Brief (p. 25), the proposed findings submitted by the Commission's 
* Broadcast Bureau made an identical analysis. Indeed, the Commission's De- 


cision om this score does not reject this — the only — is in hia ; 
‘ . General Counsel's Brief filed in this 








ae The Commisdie: suggests ar AB. oa a 
in computing the significant integration of WSOC, Mr. Everett should have been # 
. excluded in computing the integration of Piedmont. . It will be demonstrated, ~—-, 
' dnfra, that the functions to be performed by Mr. Everett are at: léyst as’ signif- 


. icant ose . Gluck, on whose integration the Commission.now relies ye 
‘ vary het — my TOME 5, wre F — 





11 


be devoted to all three of the WSOC broadcast stations. The Commis- 
sion urges (Br. p. 24, fn. 13) that although this fact was recognized by 
the Commission in its Decision, the Commission did not find that the 
effectiveness of their contributions would be materially affected there- 
by. Its assumption that intimate daily ties with the television opera- 
tion will be maintained by these individuals is unwarranted (see dis- 
cussion of Gluck's activities, infra)” and further, its characterization 
of the Commission's treatment of this problem finds no support in the 
Commission's Decision. In each case in which the Commission re- 
ferred to the activities of these stockholders, it noted that their activ- 
ities would be divided among the three WSOC broadcast stations. It 
nowhere indicated that their activities should be considered as full time 
activities for television, or that they were entitled to equal considera- 
tion with the full time activities of the Piedmont stockholders. * 


The prior Commission cases relied on in the Commission's Briet 

. (p. 24, fn. 13) do not support its position on this subject. In Biscayne * 

Television Corp., 11 Pike & Fischer R.R. 1113, 1156-8, the record | 
‘established that the stockholders involved would devote almost all of 
‘their time to television, and a small portion to the other broadcast -’ 
interests of the applicant. The record in the instant case supports _no- 
such findings. In the remaining cases, it was clear that the applicants 
which received preference because of the integration of stockholders 

s who would divide their time among the applicant's broadcast interests, 

3 a were far superior with respect to integration than were their opponents, 

* whose integration was far less substantial from any point of view. 

‘Neither the cases relied on, nor the Commission's Decision in the in- 
— case, support the position pbperently taken in the Commission! re 


Ae 


* * . Morris did not testify orally in this — and there is no basis. we . 
. . Whatsoever in the record for the assumption that he will maintain day-to- ~ 
ate ties with the television station. The record.gupports the finding . 


will do the accounting for all three stations auld will participate 
r oft the-Board of Directors. $ PER 
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Brief that full time integration into the management of the three broad- 
cast stations is the equivalent of full time integration into the manage-. 
ment of the television station at issue in the proceeding. | 


The Commission (Br. 22-3) entirely distorts the contention of 
Piedmont that the Commission's undue emphasis in the instant case on 
the percentage of stock integrated, as distinguished from the absolute 
number of stockholders integrated, results in penalizing a corporate 
applicant with more widely held stock. The Commission points out | 
that a corporation with widely held stock is only penalized to the extent 
that the stock is not integrated. No one could quarrel with this for- 
mulation. However, in the instant case the Commission gave primary 
emphasis to the activities of stockholders on the WSOC Board of 
Directors, and virtually ignored the activities of the Piedmont stock- 

» holders directly bearing on the station's programming, where those 
* stockholders were not members of the Board of Directors. It is this 
emphasis on membership on the Board of Directors which penalizes the - 
? corporation with widely distributed ownership. For, as is noted in f 
3 Piedmont's Brief (p. 29), it is only the corporation with closely held : 
“stock in which virtually all stockholders may be officers and members 
‘the Board. 


| 


* 2. 


4 


Qualitative Integration 


# one Commission's discussion of qualitative integration fe pp... & 
23-32) attempts to refute the contentions of Piedmont in two ways: 3 
(1) 3 it — in a manner unsupported either by the record or 8 


F 
yt 
* 


ig activities —— in WSOC stockholders. _ q a 
| ~ Piamont has urged that the Commission itself has, stated that ~ 
‘ the most signifies rs integration is that in which res e 
+: gramming and ottiér aspects of the day-to-day bro; 
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in the hands of the owners of the applicant. It is true, as the Commis- 
sion notes (Br. p.30) that such integration is even better if the owners 
have experience. However, the Commission in its Brief has relied al- 
most entirely on the fact that the WSOC stockholders have experience | 
in broadcasting, and has virtually ignored the fact that only two of 
them will have any activities which bear substantially upon program- 
ming or broadcast operations. Nothing in the Commission's argument 
detracts from the validity of the contention of Piedmont that under the 
Commission's own standards Piedmont should have been preferred be- 


both general and specific, of its proposed station. It cannot be validly 4% 
argued that the experience of a stockholder as an accountant -- who will f 
perform the accounting duties for a television station and will have no “ 
duties bearing on the programming of the station -- is of any great 
significance in ensuring that the public interest will be served or that f 
the proposals of the station with respect to programming will be ful- @ 
. filled. Without suggesting that this kind of experience and intevestion,: 
\as in the case of Morris of WSOC, should be totally ignored, it is ob- 


vious that it must be accorded less weight than direct programming 


as 
P24 


activities. 


_ It should also be noted, in connection with the Commission's 
continued emphasis on experience, that Mr. Gluck, the President of 
WSOC, on whose activities the Commission's General Counsel now 
relies so heavily, although experienced in radio, has had no television 


* 
we 
J 


> Sap 


; experience whatsoever. Mr. Everett, the President of Piedmont, has 





@ likewise had no television experience, but has spent many years in the 















> a entertainment industry. The Commission's Decision does not suggest 
, ' J re ‘that: one form of experience is * 


Spt the 


tg 3 the Commission considered the — of the principals —— bic 
ge. aon, and failed to award a pueterenis cuner to wsoc or”. 


rite rice eee cit * — to the roles — x by the « =< = 
Wa ‘pe —— in the Eeapeset station. ‘The'Commission 






cause its integrated stockholders would determine the programming, f 
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concluded that with the exception of Mr. Walker, the experience of the 
WSOC stockholders was primarily in aural broadcasting. It stated 


(R. 2836): 


"Weighing the comparative roles to be taken by 
those individuals in each applicant having pre- 
vious broadcast experience and the particular 
experience of each such individual, we see no 
basis for preference between the applicants in 
this criterion." 


In view of this express holding, the position now taken by the Commis- 


Decision under review. 


The Commission's Brief unwittingly supports one of the most 
crucial arguments made by Piedmont in this case. Piedmont has con- 
tended (Br. pp. 30-32) that in its Decision the Commission discrimina- 

ted unfairly against Piedmont by its treatment of the proposed functions 
‘~ Of Piedmont's President, Mr. Everett. It urged that the functions of 
f Messrs. Everett of Piedmont and Gluck of WSOC were identical, but 
? that in its Decision the Commission had weighed heavily in WSOC's - 
“favor the activities of Mr. Gluck, and ignored, in making a compara-\ 
ye evaluation of Piedmont's integration, the activities of Mr. Everett. 
he Commission's Brief goes even further in this respect. Its Brief ; 
not ignore the activities of Mr. Everett; it deprecates them. - 


4 sion in its Brief constitutes a clear variance from that taken in the 
) 
\ 






8 


* 
on the operation of Piedmont's station will be quite limited, citing as ; 
support for this contention a statement by Mr. Everett to the effect‘ 


that he would not be responsibie for network negotiations, would not. z q 
select station personnel, and would perform the usual duties of the J 
e the Board of Directors,:in- | — — 







Eo ading executive ‘adm@inistratio and m sting whatever responsibilities 
“ew which chua not be referred to expert operating department heads. me 
* “other visors, hae e Commission refers to Mr. Everett! 43 


a 





* 


The Commission asserts (Br. p. 26) that Mr. Everett's influence. 
P- x 








te 


pe 





15 


meaningful integration."" (Br. p.31). On the other hand, the Commis- 
sion in its Brief relies heavily on the integration of Gluck in the affairs 
of WSOC's proposed television station. It states that Gluck will per- 
form the "close day-to-day managerial tasks of the proposed television 
station" (Br. p.16), that he would "devote substantial time on a day-to- 
day basis to the station" (Br. pp. 19-20), that the acquisition of the 
television station would effect merely an expansion of his duties (Br. 

p. 24), that the operational responsibilities of the station would be in 
the hands of Gluck and Walker (Br. p.25) and that Gluck's "fulltime 
operational duties" were accorded great significance (Br. p. 32). 


It must first be noted that the Commission's Decision found, asa æ 

fact, that although Gluck would have overall responsibility for WSOC's 7 
standard broadcast, FM, and television, he would remain as General ; 
Manager of the AM station, while Walker would be General Manager of... 
the television station (R.2814). This finding should have alerted the * 
Commission to the fact that Gluck's participation in the television sta⸗ 
tion would not be nearly as great as his participation in the affairs of ~ 
‘the standard broadcast station. Nevertheless, the Commission both in 
its Decision on Reconsideration and in its Brief filed in this Court cou- 
tinues to assert that Gluck's activities will be more significant than’ - 
those of Everett. No findings of fact in the Commission's Decision 
support this distinction, and this is the reason why Piedmont alleged 
, that Everett's activities had been ignored by the Commission. However, 

— now that the Commission's General Counsel has called the Court's atten- 

‘ J tion to the oral statement of Mr. Everett in the record concerning his 
‘proposed activities, it is vital to note that the evidence before the 


~ 


> Commission at all times demonstrated clearly that Gluck's activities... 
= in television were to be of less* : 
je The testimony on this question is hare reprinted verbatim be 
— * begged 5 close parallel between the atatenient of Gluck Pre- — ‘ 
i evewith, hat of Everett, reprinted in the’ om mission’ 3 Brief, F 
u — that the Commission g saly diserimina- * 


ed af — ont in preferring WSOC 208 its “integration: 





KF es * 8* S sy | 


am 


a al 


9 
} Q. And as far as the selection of prospective personnel 
3 


3 Q. Well, I gather from your testimony then, Mr. Gluck, 
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During the cross-examination of Mr. Gluck, he was asked to de- 
fine more precisely his role in the planning for the television station 
and in its future operation. He indicated that he would not hire per- 
sonnel and that the television operation would be left completely in the 
hands of Mr. Walker -- presumably subject only to Mr. Gluck's ulti- 
mate authority as President of the corporation. It is obvious from the 
material reprinted below that Gluck will have little, if any, day-to-day 
contact with the programming and other broadcast operations of the 
television station. The following testimony is reprinted from Tr. 484. 


was concerned, insofar as there has been any selection, was t 
‘that done by Mr. Walker or yourself? 


A. That has been primarily done by Mr. Walker, with = 
whatever assistance and cooperation I could give him. f Pe 


that you relied rather heavily upon Mr. Walker in connec- 
tion with the perfection of your television plans? 


; A. That is correct; and we expect to continue to do so. 


Q. And after the station is on the air you will also con- aS, 
4 tinue to rely rather heavily upon Mr. Walker in connection { ¥ " 
~ with the operation of the television station? 


“® A. That is the condition under which Mr. Walker came ; 


. with the station, that he would have full responsibility for 
4 the operation of the television operation. (Emphasis added. ) 
me 


Jother less significant, but also clearly erroneous, aspects in the 
comparison between Gluck and Everett in the Commission's Brief are } 





the reference to the facts that Everett has no experience, and that the: 
Commission was unable to make findings as to a single specific duty . 

* which Everett would perform. As has been noted, Gluck likewise has 3 —E 

9 4 television experience and there nowhere in the Commission's Det —* ee 

fi 2 which Gluck would — "sl 





.F- eae aa a Nive of 
: ‘resemblance ’to the cue acterizatic 
" activities of ‘Everett. . rot 


- Be — * 2 “eee 
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over Piedmont was the proposed integration of Mr. Gluck, a 1.06% | 
stockholder who is President of WSOC. Obviously the comparison with 
Piedmont was arbitrary and capricious, for it discounted identical 
activities of Mr. Everett, a 10% stockholder who is the President of 
Piedmont. 




















Lastly, the Commission urges (Br. pp. 29-32) that the "house- f 

keeping" functions to be performed for WSOC by Morris, Jones and 
Marshall are of greater significance than the proposed programming 
activities of a great number of Piedmont's stockholders. In making ¥ 
this argument, the Commission distorts not only the contentions of 

* 3 Piedmont, but its own Decision. Piedmont did not suggest to this 

Court, as is stated by the Commission, that the housekeeping functions 

of Morris, Jones and Marshall are unworthy of any consideration under 


fo. So gaghp 
i ae PANSY 


the integration criterion. Piedmont has argued and does argue that al- 
though worthy of consideration, these activities are of less significance): 
than those which bear directly on programming. And, it is respectfully 
submitted that this is exactly what the Commission has stated in its De~ 
Fcision on Reconsideration, in the sentences quoted by the Commission J 
on Page 30 of its Brief. The Commission there stated that integration’ 
is of particular significance when it bears on programming and day= 30: 
day broadcast operations, and that other facets of stockholder participa- 
tion. ee also considered. Obviously, those other facets are of lesser 
: : significance, and no contention now urged by the Commission before 
this Court can vary or deviate from the explicit statement made by the 
z ‘Commission in the Decision here under review. Although the account- 
f= legal and financial functions of the WSOC stations will be in the 
hands of, the — for — some credit is due to WSOC, by t the 
[eee | these functions are of lesser si 















_ fleance than the direct programming: functions to be performed by the: a — 


"a: holders. It is respectfully submit he that the fact that 67 
K | ai - 23% pte 


—“ 
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some of these stockholders are neither officers nor directors of 
Piedmont, and that these programming activities will not take up 

their full time, are of relatively little materiality, for the Piedmont 
proposal is one in which virtually all aspects of its programming and 
service in the public interest will be under the direction and immediate 
control of the owners of the licensee. There can be doubt that under 
the Commission's own enunciation of the significance of integration. -- 
rather than that of its General Counsel -- this is the very highest type, 


Respectfully submitted, 
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Washington 6, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this Appeal were agreed to 
in a stipulation among the parties entered into on Decem- 
ber 2, 1957, and approved by Order of this Court on 


December 3, 1957. The questions appear in Appellant’s 
brief, 
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INTERVENOR’S COUNTER-STATEMENT OF THE CASE 


In the opinion of counsel for the Intervenor, this Court 
will be able better to evaluate the Appellant’s contentions 
if there are brought to its attention some of the differences 
between Piedmont and WSOC not readily apparent from 
the Appellant’s statement of the case. 
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WSOC Broadcasting Company was organized in 1933 
and has been engaged in rendering an audiobroadcast 
service to Charlotte and vicinity continuously since. Its 
present stockholders (except Walker—5%) are its original 
stockholders. Neither the corporation nor any of its stock- 
holders has had any interest in any broadcast station except 
at Charlotte since 1933. The company’s operating policies 
are established by the directors who meet every month to 
take up, inter alia, what the Appellant describes as ‘‘the 
legal, fiscal and other housekeeping functions of WSOC’’. 
(Appellant’s Brief, p. 37). 


The WSOC application for a television station was first 
filed in 1948. It was caught in the ‘‘freeze’’ until 1952, 
amended to comply with the Sixth Report and Order of 
April 1952, and, after the comparative hearing which 
underlies the present appeal, the application of WSOC was 
granted by the Commission on December 13, 1956. 


- Piedmont Electronics and Fixture Corporation was or- 
ganized in November 1951 for the sole purpose of applying 
for whatever channel might be allocated to Charlotte by 
the Sixth Report and Order (Tr. 1056). H. H. Everett, 
described as the ‘‘person primarily responsible for bring- 
ing the corporation into existence’? (Appellant’s Brief, 
p. 6), subscribed for 10 per cent of the Piedmont stock 
because (Tr. 1068) : 


**Q. (Mr. Cohn) Why was it that you took a role of 
10% in that area of minority stock rather than sub- 
scribing to more? 


„A My basic interest in getting into television is 
because of my zeal to use such a medium for public 
interest. I recognize in television there is a tremendous 
potential there; and I am just strictly not selfish, 
financially speaking.’’ 


———_ 


_ 1 Federal Communications Commission Sixth Report and Order, 1 Pike and 
Fischer RE. 
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Mitchell Wolfson, together with his brother-in-law, Sid- 
ney Meyer, and their jointly-owned company, Wolfson- 
Meyer Theater Enterprises, Inc., own 40 per cent of the 
Piedmont stock. According to Everett, this was for fur- 
nishing the ‘‘Know-How with regard to television’? (Tr. 
992) after ‘‘stressing as I recall the importance of putting 
service above self in connection with such a station if you 
are to do the best job’. (Tr. 998). 


The other interests of Wolfson-Meyer in radio and 
television stations include the following: 


1. They own WTVJ, Inc., licensee of television station 
WTVJ, Channel 4, at Miami, Florida. 


2. They held a 5 per cent interest in Orange Television 
Broadcasting Company, an unsuccessful applicant for 
Channel 13 at Tampa, Florida (FCC Docket 10255, 10 Pike 
and Fischer RR 77); and see Tampa Times Company v. 
FCC, 97 U.S. App. D.C. 256, 230 F. 2d 224. 


3. They hold 20 per cent of the stock of Florida-Georgia 
Television Company, the licensee of television station 
WFGA-TV operating on Channel 12 at Jacksonville, 
Florida. 


4. They have applied in the name of WTVJ, Inc. for 
Channel 11 at Houma, Louisiana (FCC Docket 12249). 


5. Until recently, as WTVJ, Inc., they owned television 
station WMTV, Channel 33, Madison, Wisconsin, which 
they acquired by purchase with the approval of the FCC 
on July 25, 1957. On April 2, 1958, with Commission 
approval, WTVJ, Inc. sold this station. . 


6. As WTVJ, Inc. they own 36.9 per cent of the stock of 
Skyway Broadcasting Company, licensee of radio station 
WLOS and television station WLOS-TV, Channel 13, at 
Asheville, North Carolina. In addition, WT'VJ, Inc. has 
acquired an option to purchase an additional 31.3 per cent 
of the stock of Skyway Broadcasting Company. 
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SUMMARY OF ARGUMENT 


In the final analysis, the real test of a licensee’s per- 
formance in the public interest is the composition of its 
programming. In considering the comparative merit of 
competing applicants, the Commission considers that the 
association of an applicant’s stockholders with the active 
management of the station gives assurance that program 
proposals will be carried out. In the highly complex 
management and operation of a television station, there 
is no clearly defined boundary between what should be 
considered ‘‘housekeeping functions’’ and contributions in 
the more ethereal realm of programming. In the deter- 
mination of policies as well as in the selection of pro- 
gramming, the discipline and direction of well-integrated 
experienced ownership finds effective expression. 


ARGUMENT 


i, APPELLANT IGNORES THE SUBTLE AND YET COMPRE- 
_ HENSIVE CHARACTER OF THE DOCTRINE OF INTEGRATION 
OF OWNERSHIP WITH MANAGEMENT 


Appellant argues that the Commission’s decision in this 
case turned entirely upon a comparison of ‘‘integration of 
ownership with management’’ as between Piedmont and 
WSOC. It contends that, whether considered qualitatively 
of quantitatively, a proper comparison in this area must 
have been favorable to Piedmont and adverse to WSOC. 
Upon this ground alone, it says that this Court should now 
reverse the Commission for having failed, arbitrarily and 
capriciously, to grant the Piedmont application. 


Intervenor suggests that the doctrine of integration of 
ownership with management is at once more subtle and 
more comprehensive than the Appellant’s brief would 
indicate. In the final analysis, the real test of a licensee’s 
performance in the public interest is the composition of 
its programming. It is here that the impact of integration 
of ownership with management can be observed and 
evaluated. 





5 


Programming must be well-balanced; it must serve the 
needs of the community served by the television station; 
it should be of the highest quality possible in the circum- 
stances of a given operation. Where a station is in opera- 
tion the test of its programming is relatively simple since 
an objective examination can be made of actual perform- 
ance. But where the programming is prospective, as in 
the case of applicants who compete for identical facilities, 
the test must be an evaluation of proposals, and the feasi- 
bility of such proposals is an important standard by which 
they must be tested. Since there is no precise formula 
for measuring the capacity and intention of individuals 
having widely diversified backgrounds to make their re- 
spective contributions in the public interest, the Commis- 
sion considers that the association of an applicant’s 
stockholders with the active management of the station on 
a day-to-day basis tends to assure continuing effective 
action of the licensee in the carrying out of its program 
proposals. See Biscayne Television Corp., 11 Pike and 
Fischer, RR 1113, 1156. 


In the highly complex management and operation of a 
television station there is no clearly defined boundary 
between what should be considered ‘‘housekeeping func- 
tions’? by those individuals who participate in the day-to- 
day operation of the station and their contributions in the 
more ethereal realm of programming. The two functions 
are inseparable. And certainly efficient ‘“housekeeping’’ 
is an indispensable condition precedent to good program- 
ming. Therefore, in the determination of policies as well 
as in the selection of programming, the discipline and 
direction of well-integrated experienced ownership finds 
effective expression. 


What happens when ‘‘housekeeping’’ is ignored can be 
seen from at least two illustrations in this record: 


Piedmont stockholder, Carl G. McGraw, President of the 
Union National Bank of Charlotte, a personal friend of 
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twenty-five years’ standing, and financial advisor to H. H. 
Everett, is a 5 per cent stockholder, treasurer, assistant 
secretary and director of Piedmont (Tr. 993). He is 
integrated by virtue of having been selected to advise on 
programs relating to industry, business and finance. It 
was he who suggested the weekly program entitled ‘‘ Around 
The Town’’, a one-hour remote telecast originating, among 
other places, in various Charlotte factories. Piedmont 
adopted his suggestion but someone, obviously not con- 
cerned with mere housekeeping chores, scheduled the 
program on Saturday afternoons from 3:00 to 4:00 o’clock 
when Charlotte factories are uniformly closed down (Tr. 
1677-8; Piedmont Exhibit 29(h), p. 31, R. 1232-33). 


Legette Blythe, a 0.667 per cent stockholder, is Pied- 
mont’s vice-president in charge of public service programs. 
It was he who suggested the program entitled ‘‘School 
Playhouse”’, scheduled for presentation every Saturday 
from 6:30 to 7:00 P.M. This program was to consist of 
original plays written, costumed, equipped with scenery, 
and broadcast in color 52 times a year, but there was not 
a penny in the Piedmont budget for their production. This 
was not due to oversight. It was blandly assumed that 
various schools and colleges in the vicinity of Charlotte 
eould be depended upon to furnish this vast amount of 
program production at their own expense and without 
cost to Piedmont (Tr. 1797-1802; Piedmont Exhibit 29(c), 
R. 1094-96). 


These are examples of bad housekeeping. If they are 
instances referred to by the Examiner when he commented 
in his Initial Decision that Piedmont had achieved ‘‘that 
happy point where skill and knowledge of a community 
are united with imagination and resourcefulness’’ (Appel- 
lant’s Brief, p. 4), then certainly it was a reasonable 
choice and within the competence and authority of the 
‘Commission to reach a different conclusion. 
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CONCLUSION 


It is clear that the Commission acted reasonably and 
within its authority and that its Decision should be affirmed. 


Respectfully submitted, 


Pum J. HENNESSEY, JB. 
Wazren D. QuENSTEDT 
1240 Nineteenth Street, N. W. 
Washington 6, D. C. 


Counsel for Intervenor 
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Washington 6, D. C. 
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